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Practice and Procedure 


FRANK ROBERSON, the president the Federal Communica- 
tions Bar Association and the committee the Association 
Practice and Procedure, Mr. Scharfeld, chairman, have been active 
attempting obtain amendments the rules the Commission relat- 
ing Practice and Procedure, well the rules the Court 
Appeals for the District Columbia relating the same subject. 
though the rules the Commission dealing with practice and procedure 
were amended effective January 1939, the committee has felt that 
some the rules require further amendment and clarification. The 
Court Appeals for the District Columbia probably reviews more 
decisions the Federal Communications Commission than any other 
administrative agency. Questions practice taking appeals have 
arisen which indicate that the existing rules the court need studv, 
and possibly, certain amendments them would helpful. This 
particularly true with reference the rules pertaining the rights 
and obligations interveners before the Court Appeals. The com- 
mittee hopes that its work will assist the clarification the rules 
the Commission and the Court. 


R., Jr. 


Commission Grants One-Year Licenses 


The Commission released statement vital importance the 
broadeast industry June 22, 1939 the effect that the future the 
normal license period for standard broadeast stations will increased 
from six months one year. This action consistent with the recom- 
mendation made committee the Commission which heard testi- 
mony the June 1938 hearing. 

The release the Commission announced that Section 31.14 
the Rules and Regulations Governing Standard Stations would 
amended stating that licenses would granted for period 
one year. Section 307(d) the Communications Act 1934, amend- 
ed, gives the Commission power grant licenses for period three 
years, but this power has never been exercised full. 

—P. R., 
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Rules Relating International Broadcast Stations 


The Federal Communications Commission May 23, 1939 
released its new rules regulations for international sta- 
tions and for the experimental service. The rules, which became ef- 
fective immediately, state that ‘‘a licensee international broadcast 
station shall render only international broadcast service which will 
reflect the culture this country and which will promote international 
good will, understanding and cooperation.’’ The new rules permit inter- 
national stations include commercial sponsored programs, 
but contain the requirement that ‘‘commercial program continuities 
give more than the name the sponsor the program and the name 
and general character the commodity, utility service, attraction 

The new rules governing the experimental service eliminate the 
former general and special experimental license and divide the licensees 
this service into three groups. Class One experimental stations are 
stations licensed for general specific research experimentation for 
the advancement the radio art along lines which are not specifically 
directed any proposed established radio service. Class Two experi- 
mental stations are stations licensed for research and experimentation 
radio directed toward the development proposed established 
service. Class Three experimental stations are licensed individuals, 
defined the Communications Act, interested radio technique 
solely with personal aim conduct experiments their own behalf, 
requiring the use radio facilities for limited time. 

Issued without prior public hearing, Rule 42.03 (a), providing that 
licensees ‘‘shall render only international service which 
will the culture this country and which will promote inter- 
national good will, understanding and cooperation’’, immediately pre- 
cipitated great deal caustic criticism from many quarters con- 
demning the rule the ground that the restrictions contained therein 
constitute program censorship and circumscribe our 
freedom speech. contended that, under the 
Act 1934, the Commission without authority promulgate such 
rule. 

Complaint from the National Association Broadcasters 
the form letter, dated June 1939 and addressed 
which exception was taken both Rule 42.03 and the 
mission’s authority promulgate the rule. The NAB’s letter requested 
that ‘‘the Commission follow the same course selected the adop- 
tion and promulgation rules and regulations governing the domestic 
operation broadcast stations, and that conduct hearings these 
The letter further requested that ‘‘the Commission re- 
consider its action May 23, 1939, and postpone final action until such 
time opportunity may given for the conduct hearing upon 


the questions above referred and others which are necessarily involved 
the consideration this subject.’’ The basis the NAB’s complaint 
and its request for hearing set forth its letter, part, follows: 


“It submitted that the question whether specific program 
reflects the culture this country promotes, any given moment, 
international good will, understanding, and cooperation, matter 
upon which there may sharp differences opinion. literal in- 
terpretation this regulation would, for example, require licensee 
suppress spokesmen for minority groups either the licensee the 
Commission thought their views would not promote ‘international good 
will, understanding, and cooperation’. Freedom speech inte- 
gral part the culture this country not only cherished tradition 
but living reality. Any requirement that international broadcast sta- 
tions suppress speaker because his remarks might not promote ‘in- 
ternational good will, understanding, and cooperation’ would, there- 
fore, seem conflict with the requirement that the service 
rendered international broadcast station ‘reflect the culture 
this country.’ 

respectfully submitted that the existence this 
regulation (42.03 (a)) needlessly places this Government position 
which believe contrary our traditional policy the field 
foreign relations. There are abundant examples instances 
which some citizen the United States has made certain utterances 
radio through the press which have aroused the antagonism the 
representatives foreign powers. has been the customary reply 
our State Department the protests offended powers that this coun- 
try one which freedom speech actuality and the Govern- 
ment has power abridge this fundamental right. The regulation 
which are discussing definitely implies official responsibility for all 
matter broadcast over international stations. This believe un- 
sound policy and incompatible with the operation broadcast stations 
private enterprise democracy. would seem equally appropri- 
ate require Government supervision and censorship all matter 
contained American newspapers circulated abroad which use the 
facilities the American merchant marine the second-class mail for 
delivery. This analogy, believe, clearly demonstrates the errors 
the immediate dangers the policy which this new regulation em- 

odies. 

“We likewise desire invite your attention paragraph (b) 
section 42.03, which places further restrictions upon program content 
the extent that limits and prescribes the type commercial ad- 
vertisement which can made, the type commodity which can 
advertised, and then excludes all commercial sponsored programs 
that ‘are not consistent with the purpose intent this section.’ 
Such regulations are neither desirable nor necessary nor susceptible 
sufficient clarity interpretation agreement meaning per- 
mit them practically applied. international broadcasting 
continued instrument private enterprise, feel that the 
regulatory authority should confine its functions questions tech- 
nical efficiency, allocation, and general performance the public in- 
terest. 

“Finally, have been unable find legal basis for the regu- 
lations which have discussed. need only pointed out that the 
authority for all powers exercised the Commission must found 
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the act itself, and that such authority must expressly conferred 
follow necessary implication from powers expressly conferred. 
this case can find neither. While the Communications Act 
1934 clothes the Commission with extremely broad powers matters 
allocation and the technical and physical operations broadcast 
tions, can find nothing the act the several decisions the 
court which have been based upon this act support this character 
regulation. have been unable find any provision the act 
decision the court which would authorize the Commission 
upon the content programs broadcast either directly prior 
examination the program material indirectly imposing 
ments which will have the same 


Shortly after the NAB’s letter and June 1939, the American 


Civil Liberties Union filed with the Commission Petition for the With- 


drawal Amendment Rule 42.03 (a)’’ which stated the fol- 
lowing 


Rule 42.03 (a) the Rules and Regulations the 
Federal Communications Commission states: 


licensee international broadcast station shall render 
only international broadcast service which will reflect the cul- 
ture this country and which will promote international good will, 
understanding and cooperation, Any program solely intended for, 
and directed audience the continental United States does 
not meet the requirements for this service.’ 


whereas the above-mentioned rule tends deprive the Amer- 
ican public, including the petitioner, the right free speech 
means radio communication; 

whereas the enforcement the above-mentioned rule will 
tend constitute censorship the radio communications the Ameri- 
public, including the petitioner; 

“And whereas the above-mentioned rule conflicts with the pro- 
visions Section 326 the 1934 Federal Communications Act; 

whereas the petitioner vitally interested the preserva- 
tion freedom speech radio communication the United States; 

therefore, your petitioner prays that Rule 42.03 (a) re- 
considered and withdrawn, amended remove the restrictions con- 
cerning the type program that may broadcast inter- 
national broadcast 


Congressional criticism the new rules came first June when 


Congressman McLeod launched attack and stated that when the Com- 
mission was created Congress, was not intended that censorship 
was part the Commission’s functions. said 


“The danger the unadulterated censorship imposed the 
Commission only last week must apparent all you. real 
threat against the newspaper and the freedom the individual. 
something abhorrent every American whom freedom speech 
precious heritage. 

“This action the Radio Commission undemocratic control 
radio, and have only look some the countries the Old 
World where broadcasting has been converted into the most powerful 
weapon dictatorship fully appreciate the significance control. 
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“Heretofore, radio has taken its place with freedom religion, 
speech, and the press, but this action completely destroys that freedom 
and makes the slave bureaucratic (Cong. Record. 
76th Cong., lst sess., Vol. 84, pp. 9207-9208). 


June Senator Wheeler attacked Rule 42.03 (a) the ground 
that ‘‘it form censorship which the Congress the United States 
never contemplated when passed the law.* the Commission 
has sought impose censorship radio, whether international radio 
national radio, think the Congress the United States ought pass 
more stringent law against censorship any kind character 
expressed the hope that the Commission would reconsider 
the matter and authorize hearing. Senator Wheeler was joined his 
views Senator Johnson California who said: want censor- 
ship any sort this country. begun one particular, 
only step another particular. So, the subject first 

June 15, 1939, the Commission ordered that public hearing 
held July 12, 1939 the question whether Section 42.03 applic- 
able international stations should modified, revised, 
amended. The order states that the Commission’s action was based 
upon consideration the Petition for the Withdrawal Amendment 
Section 42.03 (a) filed behalf the American Civil Liberties 
Union. FCC press release the same date states that ‘‘the Com- 
mission the opinion that open Public Hearing discuss the 
merit the new regulations desirable, particularly view the 
fact that the application the rules has been misunderstood some 

The Commission’s order provides that ‘‘any person desiring par- 
ticipate and heard shall before the 5th day July, 1939, file 
notice such appearance with the Secretary the Commission.’’ 

Petitions were filed the National Association Broadcasters, the 
National Broadcasting Company, Columbia Broadcasting System, and 
certain licensees requesting enlargement the issues considered 
the hearing, include all the Commission’s rules and regu- 
lations applicable international broadcast stations, suspension said 
section and other sections the rules applicable international broad- 
stations, and postponement the hearing. The Commission deter- 
mined deny the petitions without prejudice the filing petitions 
requesting hearing upon reconsideration any the Commis- 
sion’s rules regulations applicable international broadcast stations. 

The date the hearing, originally set for July 12, was continued 
until July 14, 1939, the fact that the National Association 
holding its annual convention Atlantic City July 
10-13, 19389. 


q 
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Tentative Code and Standards Practice 


June 10, 1939 the National Association sent 
all its members copy the ‘‘Proposed and Tentative Code and 
Standards Practice.’’ The letter which the draft stated 
that the Tentative Code and Standards Practice were the result 
diligent work the Code Committee, and that the Code would pre- 
sented the Association the annual meeting held 
City July 10-13. 

The original Code the National Association was 
formed 1928 and revised 1935. The 1939 edition contains the lat- 
est amendments. 

Both the Code and the Standards Practice deal with nine sub- 
jects. The Code takes these subjects generally whereas the Standards 
Practice lay down specific criteria which the broadcaster should ap- 
ply the operation his station. The nine subjects considered are 
the yardstick good taste, religious broadcasts, the broadcasting 
public discussions, political broadcasts, news broadcasts, 
propaganda, educational broadcasting, children’s programs, and accept- 
ance commercial programs announcements. 

Both the Code and the: Standards Practice represent definite 
attempt the part the industry formulate principles governing 
the production good programs. The National Association Broad- 
easters has consistently opposed the taking any steps the Com- 
mission which might regarded censorship governmental 
agency.. the broadcasters take proper steps themselves see that the 
programs presented the public conform the highest standards 
good taste, probable that the regulation program material the 
Federal Communications Commission will not become issue any 


sense. 
—P. Jr. 
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Announcement Commercial Programs 


May 16, 1939 the Commission issued release calling attention 
317 the Act 1934, and definitely stated 
that all licensees must conform requirements the section. 

Section 317 requires that commercial programs announced 
such. Section 317 reads follows: 


“All matters broadcast any radio station for which service, 
money, any other valuable consideration directly indirectly 
paid, promised charged accepted by, the station broad- 
casting, from any person, shall, the time the same broadcast, 
announced paid for furnished, the case may be, such 
person.”’ 


Approximately two weeks later Mr. Andrew Bennett, counsel 
for the National Association sent the Commission 
letter asking the Commission whether not the interpretation which 
Mr. Bennett placed upon Section 317 his letter was the correct one. 
has become the practice radio identify commer- 
cial program giving the sponsor’s name, and Mr. Bennett inquired 
whether such practice was conformity with the spirit the Act. 
The Commission answered stating that the Act was complied with 
when the name the sponsor given. 

view the importance Section 317 licensees, Mr. Bennett’s 
letter the Commission and the Commission’s reply are reprinted here- 
in, follows: 


“Mr. Slowie, Secretary 
Federal Communications Commission 
Washington, 


Dear Mr. Slowie: 


“Please permit refer the Commission’s release No. 
May 16, which called attention the requirements Section 317 
the Communications Act 1934, reading follows: 


317. All matter broadcast any radio station for 
which service, money, any other valuable consideration di- 
rectly indirectly paid, promised charged accepted by, 
the station broadcasting, from any person, shall, the time 
the same broadcast, announced paid for furnished, 
the case may be, such person.’ 


“It understanding this release was occasioned reports 
from the Commission’s field representatives that several instances 
few stations had neglected sufficiently identify sponsors, particularly 
connection with time purchased for talks. 

“Heretofore have interpreted the provisions fol- 
lows: ‘The station required announce the sponsor the program 
such language will acquaint the listener with the fact that the 
program being broadcast advertisement such the case. 
The Federal Radio Commission ruled that advertising must pre- 
sented such and not disguised, applying the same principle which has 


J 


been applied newspapers prevent advertisement from appear- 
ing the surface news item (see Third Annual Report, Fed- 
eral Radio Commission, page 35). The plain intent the section 
prevent fraud being perpetrated the listening public. Therefore, 
reference the sponsor such manner indicate the listener 
that the program paid for the sponsor should sufficient without 
the necessity specifically using the words announce- 
ment the fact that the program presented the company 
that sponsored the company would appear satisfy the 
provisions the statute, since those terms have been publicized 
such extent radio that the public understands such programs are 
paid for and are for the purpose advertising the product the spon- 
sor. the other hand, the name the sponsor mentioned 
such manner that might construed editoria] comment the 
part the station item news, would contrary the 
provisions the Section.’ 

“In view the number requests for information received 
result the Commission’s release, will greatly appreciated you 
will advise whether the foregoing interpretation with that 
the Commission. 

“Sincerely, 
“ANDREW BENNETT, 


“Mr. Andrew Bennett 

Counsel, National Association Broadcasters 

Washington, 


Dear Sir: 


“This will reply your letter May 23, inquiring 
whether interpretation given you Section 317 the 
ications Act accord with that the Commission. 

“The statute does not specify the exact language the required 
announcement. You are informed that the Commission regards 
announcement that particular program sponsored substantial 
compliance with Section 317 when the name the sponsor given. 
The interpretation given your letter would seem properly reflect 
the purpose and spirit the section. 


truly yours, 
SLOWIE, 
R., JR. 


Applications Conflicting With North American Broad- 
casting Agreement 


After the drafting the North American Regional Broadcasting 
Agreement December, 1937, certain licensees filed applications with 
the Commission which were either based upon the Agreement which 
were conflict with it. Although the Agreement has been ratified 
the United States, Canada, and Cuba, will not become effective 
has been ratified also Mexico. Until the Agreement becomes effec 
tive the Commission cannot take final action cases which either 
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pend upon conflict with the Agreement. The Commission there- 
fore withholding action upon nine applications. The names these 
nine applicants and their locations are follows: 


Evening News Press, Port Angeles, Wash. 
KVL, Inc. (KEEN), Seattle, Wash. 
Michael Mingo, Tacoma, Wash. 
Tacoma Broadcasters, Inc., Tacoma, Wash. 
Radio Service Corp. (KSEI), Pocatello, Idaho 
St. Lawrence Broadcast Co., Ogdensburg, 
Cuyahoga Valley Broadcasting Co., Cleveland, Ohio 
South Bend Tribune (WSBT), South Bend, Ind. 
King-Trendle Broadcasting Corp., Grand Rapids, Mich. 


Amendment Section 12.80(f) Rules Practice 
and Procedure 


Section 12.80(f) contemplates that the Commission will draft its 
own proposed findings fact and conclusions cases which have been 
heard before the Commission and when respective counsel have sub- 
mitted their own proposed findings. many cases, however, the pro- 
posed findings fact and conclusions submitted counsel present 
substantial conflict. The Commission apparently believed that the 


eision cases would expedited not drafting proposed 
has therefore amended the applicable sections the Rules Prac- 
and Procedure. The rule before amendment provided 


Proposed decision Commission. The Commission will there- 
after enter its proposed report findings fact and 


The amendment added the following proviso the rule: 


“Provided, however, that the Proposed Findings Fact and 
Conclusions filed the parties present substantial conflict, and the 
Commission accord with the ultimate conclusions proposed, will, 
deems such action will best conduce the proper dispatch busi- 
ness and the ends justice, issue final order with without 
ings fact and conclusions lieu issuing its Proposed Findings 
Fact and Conclusions accordance with this 

JR. 
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Adoption General Rules and Regulations 


The Federal Communications Commission May 16, 1939 an- 
nounced the adoption certain general rules and regulations supersed- 
ing all outstanding general substantive rules. The effective date the 
general rules and regulations was June 15. 

The new rules not change any way the Rules Practice and 
they are addition them. The Commission has not yet 
made available copies the general rules and regulations because the 
expense involved printing them. However, the rules are reprinted 
full the Federal Register dated Wednesday, May 24, 1939. See 
Federal Register 2104. 

Part the rules contains certain definitions. Part 
deals with administrative regulations such equipment tests, program 
tests, station inspection, call letter assignments, radio logs, ete. Part 
contains certain technical regulations relating the allocation 
frequencies, classification emissions, frequency tolerance, 
relates the regulations dealing with national defense. 

The rules and regulations further contain long appendix entitled 
giving the names the services which the various 
frequencies are allocated. 

Chapter gives the general substantive rules which are expressly 
repealed, and Chapter gives the names the rules governing stand- 
ard stations which are also expressly repealed. 

May the Commission adopted its rules governing the 
struction, filing, and posting schedules charges for interstate and 
foreign communications service. The effective date the rules Sep- 
tember The new rules, course, are particular importance 
those who are engaged the filing tariffs. The new rules may 
found the Federal Register dated Wednesday, June See Fed- 
eral Register 2287. 


Jr. 
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Chairman McNinch Will Leave Federal Power Commission 


Chairman Frank MeNinch the Federal Communications Com- 
mission did not resign from the Federal Power Commission when 
was asked the President take the chairmanship the Federal 
Communications Commission. His term office the Federal Power 
Commission expired June 22, 1939, and June wrote the 
President requesting that not considered for reappointment 
the Power Commission. The President replied Chairman MeNinch 
June The letters between Chairman MeNinch and the President 
are follows: 


dear Mr. President, 

“You will recall that some time ago discussed your reappoint- 
ment the Federal Power Commission, from which had re- 
signed take the work Chairman the Federal Communications 
Commission, such time work the latter Commission had 
been completed. then expressed doubt whether not would 
feel like undertaking the responsibility another five year term 
the Federal Power Commission. You were gracious enough leave this 
matter for further consideration. 

“Now that the term office the Federal Power Commission 
expires June 22, 1939, deem duty call this fact your at- 
tention and advise you that, after most careful consideration, must 
regretfully tell you that hope you will not further consider 
that connection. 

assurances appreciation for your generous consider- 
ation and continuing high regard and loyalty you, 

“Faithfully yours, 
“FRANK McNINCH 
Chairman, Federal Communications 


“Dear Frank: 

accept thanks for your thoughtful note June sev- 
enth, reminding that the term for which you were appointed 
member the Federal Power Commission expires June twenty- 
second and that you not feel like returning the responsibilities 
which reappointment would entail. 

received word your decision with less misgiving because 
means that you can continue your service Chairman the Federal 
Communications Commission and devote all your time the exact- 
ing duties that difficult post. cannot, however, allow this oppor- 
tunity pass without expressing sincere thanks for the splendid 
work you did Chairman the Federal Power Commission. Your 
industry, your skill the elucidation complex problems and your 
faithful stewardship the public interest all times, have made your 
services invaluable. You will interested know that have de- 
cided nominate Mr. Leland Olds New York your successor, 

hope you will have care for your health and with all good 
wishes remain, always, 

sincerely yours, 


FRANKLIN ROOSEVELT.” 
—P. JR. 
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Commission’s Report Telephone Investigation 


The Commission recently sent report Congress concerning the 
special investigation the American Telephone and Telegraph Com- 
pany. The report was transmitted Congress June 14, 1939 and 
consisted 900 pages dealing with the history, development, magnitude, 
and operating practices the telephone industry, particularly with 
reference the Bell System. 

impossible within the confines the attempt 
set forth the numerous features the report. The recommendations 
which the Commission attached the report are reprinted herein be- 
cause the fact that the Commission suggested amendments the 
Communications Act 1934. The suggested amendments are: 


“First, specifically authorize this Commission prescribe basic 
cost accounting methods followed manufacturing companies 
under contract with operating telephone companies for the general sup- 
plying materials equipment, and manufacturing companies 
subsidiary affiliated with operating telephone companies through 
corporate structure. 

“Second, require approval this Comminsion for, and con- 
dition precedent the issuance refunding any securities cor- 
porations which offer telephone service subject this Commission’s 
jurisdiction. 

“Third, amend Section 201 (a) the Communications Act 
clarify this Commission’s jurisdiction over the division joint inter- 
state rates per se. 

“Fourth, amend Section 202(b) make clear specific 
language rather than implication that practices, classifications, regu- 
lations and facilities, well services and charges, connection with 
the use wires chain broadcasting shall subject regulation 
this Commission and that this section the Act will correspond 
the preceding half the section, 202(a). 

“Fifth, amend Section 214(a) the Act prohibit the abandon- 
ment any interstate line operated any carrier subject the Act 
without authorization from this Commission. 

“Sixth, amend Section 221(a) make the application for 
consolidations telephone companies subject the Act mandatory. 
(Section 221(a) now makes filing such application optional.) 

“Seventh, amend Section 221(a) require approval the 
Commission all acquisitions one company the stock voting 
stock another company for purposes control. 

the event the refusal any common carrier utility 
engaged interstate communications license others upon reason- 
able terms under any patents obtained connection with communica- 
service the general public common carrier utility, the 
Commission should empowered, upon the application parties 
refused, order the issuance such license; provided that the grant- 
ing thereof will not detrimental the communication service ren- 
dered the utility holding such patents and not detrimental tech- 
nical progress. 

“Ninth, suggested that the Congress give consideration 
the question assessing the cost regulation against the industry 
regulated.” 

JR. 
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Report Television Committee 


The first report the Television Committee the Federal Com- 
Chairman, Commissioner Norman Case and Commissioner Thad 
Brown, was submitted the Commission May 22, 1939. The Com- 
mission referred two questions the Television Committee, the first in- 
volving the action the Commission upon the request the Radio 
Manufacturers Association for approval the technical standards for 
television proposed that Association, and the second involving the dis- 
position made several applications for construction permits 
erect television stations. The first report covers only the first question, 
involving the matter Standards. subsequent date the Committee 
will issue its report Applications. 

The Committee its first report says that wishes facilitate, 
and not delay, the speedy emergence television mass production 
industry. Fundamentally, said the Committee, there little the Gov- 
ernment should except keep order and insure protection the 
publie’s interest set forth general terms this report. The tech- 
nical ingenuity American inventive genius must solve the problem 
and indicate the road television development ultimately will follow. 

The Committee divided the development television into three 
broad stages, namely, Technical Research, Experimental Operation and 
the Construction Transmitting Stations Throughout the Nation, and 
the Operation Television Service the Public Sound Econ- 
omie Basis. Technical research includes fundamental research, the ini- 
tial development manufacturing processes and design all equipment 
and the adoption procedure for continuing improvements ac- 
cordance with the demands the public. Experimental operation in- 
cludes the initial testing television service the public 
limited seale, and the ascertaining the requirements the for 
types programs and character service well securing experience 
the production such service including the training talent there- 
for. The third stage contemplates public purchase receivers with 
the expectancy stable television service good technical quality 
without too rapid obsolescence the instruments has purchased. 

The Committee gave credit the engineers the Radio Manufac- 
turers Association for their contribution and honest efforts the in- 
terests orderly progress the development the technical aspects 
television. The Committee also reported that television presents the 
future possibility developing new and important industry, par- 
ticularly such development planned logically sound economic 
principles. The Committee warned that there are pitfalls econ- 
character which should avoided television become sound 
business enterprise capable rendering sustained and acceptable ser- 
vice the the nation. 
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The extreme limitation available channels presents serious 
problem, particularly the early stages television service, because 
only seven channels are now developed from technical standpoint. 
first these seven channels will probably utilized cities having large 
populations and areas. The remaining twelve channels which have been 
reserved and which are not yet developed technically will useful 
for smaller communities well for additional stations the larger 
communities. The experience gained the technical the 
earlier use the seven channels which have been developed date 
should utilized advantage for the service rendered the 
remaining twelve channels, according the Committee’s report. 

The Committee also reported that necessary that television 
service nation-wide scale operated ultimately competitive 
basis. present, reason the high cost operation, appears 
that cities less than 100,000 population may have difficulty sup- 
porting one television station, and that cities population less than 
1,000,000 may difficult operate two stations profit- 
able basis reliance for financial support must placed upon adver- 
tising the only source income. 

the opinion the Committee, practical television service the 
nation-wide cannot expected for some time the 
future. Much development remains accomplished from both 
technical and organization standpoint. Facilities for the distribution 
programs from one center another have yet developed, financed 
and constructed. Much has yet learned concerning program pro- 
duction well financing and reducing the cost thereof. Primarily 
because the large cost construction transmitting stations well 
the high cost operation thereof national competitive system, 
expected that for the next few years the largest metropolitan areas 
will the only centers receiving television service and that the smaller 
population will not have transmitting service available for 
several years. The cost receivers will high during the first years 
development, and this turn may have additional retarding 
fect upon the construction television transmitting stations, particu- 
larly smaller communities. 

The financing television requires courageous pioneering efforts 
the part American investors also, the Committee reported. 

The Committee said that television service national scale 
become practical reality, positive and active steps must taken 
promote its development. should not permitted die the 
laboratory merely because more research necessary. The public in- 
terest will not properly served those who attempt minimize the 
possibilities television. 

The Committee the opinion that inherent the consideration 
any technical standards are the following important factors. Other 
important factors are present the television problem, but these are 
not related directly the subjects referred the Television Committee. 
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Premature acceptance technical standards tending retard 
the attainment the ultimate refinements which the public may 
need and demand television. 

Flexibility protect the public investment receivers while 
accomplishing desired and necessary technical improvements 
transmission service. 

Scarcity channels for television transmission resulting extreme 
limitation the number stations which may licensed any 
specified area. 

Patents. 

Cost 

Interference. 


Based upon the considerations discussed herein, the Television Com- 


mittee recommends follows: 


“That the Federal Communications Commission neither approve 
nor disapprove the standards proposed the Radio Manufacturers 
Association. This recommendation made first because the Commission 
law required grant licenses applicants for television stations, 
who prove that the granting such applications would the pub- 
lic interest, and, second, because appears undesirable take any ac- 
tion which discourages private enterprise which decreases the in- 
centive for undertaking research effect further improvements. 

“The Committee suggests that taking this action the public 
informed that failing approve the standards the Commission does 
not believe the proposed standards objectionable phase 
rapidly developing service. The public should also informed that 
the Commission desires free prescribe better performance for 
the transmitters may license the future when and such improve- 
ments are proved the interest the public. 

“Also, making this recommendation the Committee suggests 
that made clear that the proposed standards not this time 
appear suitable for the twelve undeveloped higher frequency 
channels reserved for television. 

“That the Commission require future applicants for television sta- 
tion licenses proposing external transmitter performance differing from 
those previously general use, prove that such proposed perform- 
ance not only equals the established quality but also will the 
public interest view the changed situation thus created. 

“That the Commission adopt policy cooperation with the in- 
dustry whole and that immediately arrange procedure which 
can keep abreast current developments the technical phases 
television and the same time acquaint the industry with the problems 
inherent the current allocation phases For this pur- 
pose suggested that the Commission authorize its Television Com- 
mittee undertake further studies the development television 
progresses and report from time time the Commission the 
status such development, well recommend any action which 
may appear appropriate the time. 

“That the Commission announce that will not hold formal 


public hearing the subject proposed standards this time. This 


recommendation made because does not appear that constructivo 
results will obtained this early stage development. After ex- 
perimental operation has proceeded the point where public reaction 
television development can gauged more accurately, more op- 
portune time for such public hearing might then 
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Recent Commission Decisions 


the Matter The Yankee Network, Inc. (WAAB), Docket No. 4723. De- 
cided May 1939. 


This proceeding arose upon the application The Yankee Network, 
Station WAAB, Boston, Massachusetts, increase power 
from 500 watts night and kilowatt daytime, unlimited time, 
kilowatt, unlimited time 1410 The examiner recommended 
that the application granted and the Commission upheld this re- 
commendation. 

The applicant the licensee three other stations and during 
week period ending July 31, 1937, operated profit. During that 
period the operation Station WAAB resulted loss $15,650.54, 
while the operation WNAC, also Boston, one the four stations 
licensed the applicant, showed profit $60,345.43. 

The reason for the loss the operation Station WAAB that 
recently became ‘‘key station’’ the Colonial Network, affiliate 
the applicant. This required the addition permanent staff or- 
chestra and other personnel. The Commission found that the station 
providing meritorious program service and the grant this appli- 
cation will permit this service heard additional people and in- 
crease the signal strength the station forty percent its present 
service area. 


the Matter Alabama Polytechnic Institute, University Alabama, and Ala- 
bama College (Board Control Radio Station WAPI), Assignors and Voice 
Alabama, Inc., Assignee, Docket No. 4901. Decided May 16, 1939. 


This proceeding arose upon the application submitted under Section 
310 (b) the Communications Act 1934 for consent the Commis- 
sion the voluntary assignment station WAPI, Birmingham, Ala- 
bama from the above-mentioned assignor the above-mentioned assignee. 
After hearing before examiner recommended that the applica- 
tion granted. The Commission denied the application. 

Station WAPI regularly licensed operate 1140 ke., with 
power kw. simultaneously with Station KVOO during the day and 
shares time with that station night. WAPI specially authorized 
operate unlimited hours night with directional antenna. 1928 
the station was moved Birmingham, Alabama, when the University 
Alabama and Alabama College became licensees with the Alabama 
Institute, the original licensee. 1932 WAPI was leased 
for five years the WAPI Broadcasting Corporation. Upon termina- 
tion that lease (July 31, 1937) the station license was assigned the 
original licensees. The schools entered into contract with the Voice 
Alabama, Inc., the assignee herein, under which the latter was made 
their agent operate the station beginning August 1937. 
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The instant lease agreement for the operation Station WAPI 
the assignee herein, Voice Alabama, Inc., was entered into between 
the parties this proceeding May 1936. The application before 
was filed May 11, 1937. Essential portions this agreement pro- 
vide that the station shall operated the assignee for period 
fifteen years commencing August 1937, subject the consent the 
Commission, consideration the payment monthly rental 
$1,000; that complete control the station, its equipment and opera- 
tion, unlimited supervision programs, shall become vested 
the that the latter shall collect and use all income and rev- 
enue derived from the station’s operation and enter into all contracts 
and agreements necessary the usual course business; that the as- 
signee shall assume complete financial responsibility for the proper 
maintenance and operation the station; that the assignors shall use 
the WAPI facilities certain times each day and night without charge; 
that the assignee may undertake such changes, additions, and improve- 
ments and the station equipment may necessary and desir- 
able, and maintain and operate the station proper and efficient 


manner. 
Section the lease agreement under consideration provides 


follows: 


the expiration this lease the Party the Second Part 
(assignee) shall deliver the Parties the First Part (assignors) 
equipment which shall least adequate all times for the proper 
operation said Station with the power which said Station then 
operating. general guarantee the part the Party the Second 
Part its performance all the obligations assumed hereunder, 
Party the Second Part agrees that, before the date the com- 
mencement this lease, will have available for its capital operations 
not less than $50,000.00.” 


denying this application the Commission said: 


“For the reason that lease agreement contained provisions simi- 
lar those recited above, the Commission denied application Asso- 
ciated Broadcasters, Inc., assign its license the Columbia Broad- 
casting System California (Docket No. 4208). growing number 
cases licensees broadcast stations are applying the Commis- 
sion permit assignment license some other person who pro- 
poses lease the equipment such licensee for period years, 
agrees pay rental for such equipment (usually amount greatly 
disproportionate the cost the physical facilities leased) and who 
further agrees the lease that the expiration thereof will apply 
for reassignment the station license the licensee. Under 
such arrangement, persons holding radio station licenses are enabled 
lease their station equipment for period years, and then re-enter 
and obtain again license operate station, Although true 
that the expiration the lease the license can only reassigned 
the original licensee with the approval this Commission, the Com- 
mission not authorized withhold its approval when application 
for assignment license made the granting such application 
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the public interest. the usual case, the device such lease 
arrangements this, persons corporations holding broadcast station 
licenses are position establish themselves indefinitely 
particular radio station, that is, they are able put themselves 
the same position the expiration the lease though they had 
continued operate the station during the lease period. 

“We not consider the public interest permit practice 
continue which has the effect permitting existing broadcast li- 
censees who disassociate themselves from the operation their sta- 
tions for period years the same position those who con- 
tinue operate their stations. believe that when existing licensee 
divests himself his license voluntary assignment, should 
thereafter the same position any other person who does not 
possess such license. Broadcast station licensees who are now li- 
and who continue the operation their stations serve 
public interest, convenience and necessity, will continue receive re- 
newals the issuance such renewals will serve public in- 
terest, convenience and necessity. Persons, however, who are today 
broadcast licensees but who for the next ten fifteen years will not 
licensees because they lease their stations and transfer their licenses 
other persons should not have the same prerogative. permit this 
practice continue would create situation which those per- 
sons now licensed operate radio stations would able exercise 
practical domination and control over the broadcast facilities this 
country. 

see nothing improper licensee broadcast station ap- 
plying for assignment station license another person. the grant- 
ing such application will the public interest, the Commission 
will grant such application. the other hand, such licensee does 
not desire assign such station license and can demonstrate that con- 
tinuing renew his license will serve the public interest, convenience 
and necessity, obviously proper that should permitted 
continue station licensee. Whether, however, should per- 
mitted virtue his position licensee today obtain license 
some time the future, having given his station meanwhile, pre- 
sents different question. 

not mean imply that licensee broadcast station 
who assigns his license with the approval this Commission another 
thereafter ineligible receive license. Such position, would, 
course, untenable. think that not the public interest 
permit licensee use the fact that has license, and is, there- 
fore, unique bargaining position, basis for requiring coni- 
mitment reassign the license him from his assignee.”’ 


The transfer this license was, therefore, held not the pub- 
interest. 


the Matter Meyer, Denver, Colorado, Docket No. 5074. Decided May 
16, 1939. 


This proceeding arose upon the application Meyer for 
authority construct and operate new radio station 
Denver, Colorado 1310 ke. with power 100 watts night, 250 
watts until local sunset, unlimited time. The examiner recommended 
that the application granted but the Commission denied the appli- 
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The applicant did not show need for the proposed 
though four the five stations Denver are affiliated with national 
networks considerable portion their time devoted programs 
local nature. The Commission held that evidence that business 
firms cannot afford pay the rates charged the existing stations and 
would buy time the proposed station does not itself justify the 
granting additional facilities. (See Pacific Acceptance Corporation, 
C., decided April 13, 1938; Smith, Keller and Cole, C., 
decided April 13, 1938.) 


the Matter Farmers and Bankers Broadcasting Corporation Abilene, 
Kansas, Docket No. 4772. Decided May 23, 1939. 


This proceeding arose upon the application the Farmers 
Bankers Broadeasting Corporation, licensee Station KFBI, request- 
ing the removal the station from Abilene, Kansas, Wichita, Kan- 
sas, and install new transmitter and vertical antenna. The station 
operates 1050 ke., clear channel, with kw. power, and hours 
operation limited sunset Los Angeles. There request change 
the frequency. The examiner, after hearing, recommended that the 
application granted, subject the selection approved antenna 
site. The Commission granted the application. 

The Commission held that the frequency 1050 ke. upon which the 
applicant operates can best used serve large center population 
and surrounding rural areas. Such service cannot rendered well 
the present location could the station were located Wichita. 
now community which receives one full time primary 
service and the rural area receives secondary service from six seven 
stations, whereas Wichita receives primary service from two full time 
stations and the surrounding rural area receives service from four sta- 
tions. This grant will place another station metropolitan area 
where need has been shown for additional outlet. The record does 
not contain evidence that the granting the application will prevent 
stations KANS and KFH, Wichita, from continuing operate 
the public interest. 


the Matter Broadcasting Service Organization, Inc., Docket No. 4206. De- 
cided May 23, 1939. 


This proceeding arose upon the application the licensee Sta- 
tion WORL, Boston, Massachusetts, for authority operate with kw.. 
unlimited time, the same frequency which has used the past, 
namely 920 ke. The station’s present power and hours operation 
are 500 watts, until local sunset Boston. The examiner recommended 
that the application granted, and the Commission reversed this and 
denied the application. 

Severe limitation would suffered the applicant this re- 
quested operation were authorized. The application was intended 
provide nighttime service metropolitan Boston, but the operation 
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WPEN 920 ke. with 250 watts night Philadelphia would en- 
able WORL serve only 60% the Boston metropolitan area. More- 
over, WPEN was recently authorized operate with kw. night. 
This would further limit the applicant’s proposed service. 


the Matter Peter Calderone, Providence, Docket No. 4999. Decided 
June 20, 1939. 


June the Commission issued supplemental statement 
concerning the application Peter Calderone for new broad- 
east station Providence, Rhode Island, and the same time denied 
the applicant’s petition for rehearing. Peter Calderone applied for 
new station operate 1270 ke., regional frequency with power 
250 watts, daytime only. May the Commission denied the ap- 
plieation the grounds that need had been shown for the additional 
service Providence, and that less than 50% the metropolitan 
area would receive satisfactory service from the proposed station. 
The applicant’s petition for rehearing urged that the Commission failed 
consider certain material evidence and that many the findings 
fact and the Commission were erroneous. 

denying the petition for rehearing the Commission stressed 
rule which had touched upon its original decision. The Commis- 
sion held that regional frequencies will allocated only applicants 
who are able demonstrate that they will serve large center popu- 
lation and the surrounding regions. proposed station will serve 
only the community which located, the applicant must request 
permission operate upon local frequency. Since Mr. Calderone re- 
quested regional frequency for the purpose serving only the City 
Providence, the granting the application would not consistent 
with good allocation practice. The Commission 


“It apparent that, operating proposed, with the facilities re- 
quested, the applicant will not able serve Providence and the sur- 
rounding regions, and the regional frequency 1270 were assigned 
the applicant, would not used render the type service for 
which such frequency designed under the present 
plan allocation.” 


One the sentences the Commission’s decision implies that ap- 
may permitted introduce evidence hearings show 
that the which has been sought the only frequency avail- 
able,—at least, this true when the applicant seeks operate upon 
regional frequency for the purpose serving only center popula- 
tion and not the surrounding regions. The sentence which referred 
reads 


“There nothing the record show that such need may exist 
Providence for additional radiobroadcast service cannot supplied 
the applicant operating with facilities consistent with the 
sion’s present allocation 
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the Matter Wisconsin Telephone Company and Edwin Beardmore, Docket 
No. 5441. Decided 1939. 


This application was for certificate under Section 221(a) the 
Communications Act. involved proposed purchase Wisconsin 
Telephone Company the telephone lines and subscriber station equip- 
ment owned Edwin Beardmore. Approximately 400 subscribers 
were served Edwin Beardmore. The purchased lines were con- 
nected with the Oshkosh Exchange the Wisconsin Telephone Com- 
pany, and the switching for the Beardmore subscribers was performed 
the Wisconsin company. The Commission found that the proposed 
purchase would advantage the persons whom service was 
rendered and the public interest, and accordingly issued its cer- 


tificate. 
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Recent Court Decisions 


Colonial Broadcasters, Federal Communications Commission. Decided 
the Court Appeals for the District Columbia June 12, 1939. 


The Court Appeals for the District Columbia affirmed the 
Commission one case and dismissed appeal applicant for 
broadeast station another below), both which 
were decided June 12, 1939. The decision the court the Colon- 
ial Broadcasters case the more interesting the two decisions. The 
question discussed that case important one radio law, and 
unfortunate that the court did not make its position clearer. 

The appeal the Colonial Broadcasters case was taken un- 
applicant for new station Savannah, Georgia 
The Commission had previously granted the application Arthur Lu- 
and the grant the Lucas application prevented the successful 
prosecution the Colonial application, since both appli- 
eants requested the same frequency the same community. 

The facts are, briefly stated, follows: The application Arthur 
Lueas for new broadeast station Savannah, Georgia, was filed with 
the Commission March 29, 1937, and May 12, 1937 the 
sion designated the application for hearing before examiner. Twelve 
days prior the hearing the Lucas application the appellant 
onial filed its application for the same and 
the day following the filing the application presented the 
Commission petition for leave intervene the Lucas proceedings. 
The petition intervene was granted. Due the fact that the 
application had been filed considerable period time before appel- 
lant’s application, Lucas was able have hearing and obtain favor- 
able examiner’s report before the hearing the application appellant. 
The hearing appellant’s application oceurred December and 
21, 1937, and March 1938 the Commission heard oral argument 
the examiner’s report the Lucas application. May the exam- 
iner who heard the appellant’s application recommended that the appel- 
lant’s application should denied the Commission granted the Lucas 
application. Six days later the Commission granted the Lucas appli- 
eation. After denial appellant’s motion rehear the Lucas appli- 
the appellant took appeal the Court Appeals. 

the argument before the Court Appeals the appellant too« 
the position that since had been permitted the Commission 
intervene the hearing the Lucas application, the Commission could 
not decide the Lucas application prior reaching decision appel- 
lant’s application. other words, the Commission should cousider 
both applications upou comparative basis. The appellant’s view was 
that Rule 106.4 did not govern the situation. Rule 106.4 provides 
follows 
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“In fixing dates for hearings the Commission will, far prac- 
ticable, endeavor fix the same date for hearings all related matters 
which involve the same applicant, arise out the same complaint 
cause; and for hearings all applications which reason the privi- 
leges, terms, conditions requested present conflicting claims the 
same nature, excepting, applications filed after any such appli- 
cation been for (Italics supplied) 


The Commission agreed with the appellant insofar the appellant 
that Rule 106.4 was inapplicable, the Commission arguing 
that Rule 106.4 was rule convenience relating hearings and not 
rule relating the date decisions upon cases. The Commission em- 
phasized the fact that obligated statute decide whether not 
application will best serve the public interest, convenience, and ne- 
and that with such statutory criterion existence, must 
have the power exercise its discretion whether not application 
filed after preceding one should decided the same time the 
earlier one. 

The Court Appeals held that the appellant could not properly 
object the determination the Commission not consider its appli- 
cation upon comparative basis with that the Lucas application. 
ruling, the court quoted Rule 106.4, and stated follows: 


have had occasion notice the rule and approve all 
respects consistent with the provisions the Act, and think its 
language sufficiently clear leave room for interpretation. Gen- 
erally speaking, the respects with which are concerned here, 
means more than that where two applications are filed for the same 
facilities and neither has been designated for hearing, the applications 
will consolidated and heard together; but where, reason pre- 
vious filing, one the applications has been designated for hearing 
the applications will heard turn and not necessarily compara- 
tive basis. are unable see anything unfair this provision 
the rule, seems logical, reasonable, and fair, well 
promote orderly procedure. Nor think there any inconsistency 
adhering the rule and yet permitting the later applicant inter- 
vene the proceedings the first application show proper cause, 
can, why should not granted. The argument the contrary 
that, since the Commission required grant license only the 
public interest, the fact priority should cut figure the decision 
and that until the actual grant made the field should open 
all comers and the respective merits weighed and decided before ulti- 
mate decision. But hold that this positive requirement, would 
our opinion extend the provisions the Act beyond anything 
found the language used Congress. The duty imposed 
the Commission grant the permit public convenience, interest 
necessity will served. The Commission’s established yardstick 
for determining public convenience includes showing citizenship 
the part the applicant, need the service the place ques- 
tion, the ability the community support the station and fur- 
nish what called ‘talent’, the ability the applicant finance its 
construction and operation, finding that objectionable interference 
will result some other operating station, and that the plant and 
service proposed will comport with the Commission’s rules. Upon 
affirmative showing, the satisfaction the Commission, these 
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respects and perhaps few others which may have overlooked, the 
applicant entitled under the law the permit, and neither fair 
nor reasonable, said Pottsville Broadcasting Co. Commission, 
should put hodgepodge with later applicants whose records are 
not made the time his application heard. For would 
encourage ‘strike’ applications and would replace fixed and easily 
applied standard with one unlimited individual discretion, and this, 
think, should avoided. 

“Entertaining these views, are unable hold that was 
abuse discretion the part the Commission the instant case 
refuse postpone the Lucas hearing, record duly made, until 
the subsequently filed application for the same facilities had its 
turn gone through the preliminary proceedings and was ready for hear- 
ing. That the effect this may occasionally confer advan- 
tage position upon persons acting with promptness and pre-vision, 
does not, think, militate against its validity.” 


The court’s opinion does not clearly show whether the Commission 
must consider separately the earlier application, whether the Com. 
mission can exercise its discretion considering applications upon 
comparative basis desires. shown from the above-quoted 
section the opinion, the court uses the word ‘‘necessarily’’ when re- 
ferring consideration two competing applications, and 


the epplications will heard turn and not necessarily 
comparative (Italics supplied) 


Moreover, the court states that was not abuse discretion the 
part the Commission postpone the hearing the Lucas applica- 
tion until appellant’s application had become ready for hearing. 

the other hand, the court cites the Pottsville Broadcasting Com- 
pany (decided April 1939), and states: 


the applicant entitled under the law the permit, 
and neither fair nor reasonable, said Pottsville Broad- 
casting Co. Commission that should put hodgepodge with 
later applicants whose records are not made the time his application 
heard. For would encourage ‘strike’ applications and would 
replace fixed and easily applied standard with one unlimited in- 
dividual discretion, and this, think, should 


will recalled that the Pottsville case the court took the view 
that when the Commission has erred denying application because 
lack proper qualifications the applicant, the Commission must 
reconsider that application upon the record made the original hear- 
ing and cannot bring into consideration other applications which were 
filed later time. The effect that decision make mandatory 
upon the Commission refuse give consideration events which 
have since the hearing upon the application the defeated 
party who took appeal the Court Appeals. 

view certain expressions, however, the Colonial Broad- 
casters case, the Commission will probably adopt the view that the de- 
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cision the Pottsville case should limited facts similar those 
appearing that case, and that the Commission may exercise its dis- 
eretion deciding whether not permit application filed after 
earlier one has been designated for hearing considered along 
with the earlier application. 

understood that the Commission has not the de- 
the Court Appeals the and cases 
(Heitmeyer Federal Communications Commission, (2d) 91) 
and that will apply for petitions for writs certiorari the Supreme 
Court the United States effort seek review that court 
the decisions those two cases. 


Stuart Federal Communications Commission. Decided the Court 
Appeals for the District Columbia June 12, 1939. 


this case the Court Appeals dismissed the appeal unsuc- 
cessful applicant for broadcast station Prescott, Arizona, the 
ground that the notice appeal did not sufficiently set forth the errors 
the Commission. The court, however, discussed the merits the 
and held that the appellant’s position was not well taken. 

this case the Southwest Broadcasting Company applied for 
construction permit for new station Prescott, Arizona, October, 
1935, and Stuart applied for station the same community 
December, 1935. There was consolidated hearing before examiner 
June, 1936. The examiner recommended that the application 
Southwest should granted, and that the application appellant 
should denied. After oral argument the Commission, December, 
1937, entered order granting the Southwest application and deny- 
ing Stuart’s application. Stuart filed motion for rehearing 
and urged that depositions had been taken behalf Southwest with- 
out written notice Stuart. The Commission then remanded the case 
hearing Prescott, Arizona. After the hearing, the exam- 
iner again recommended that the application for Southwest granted 
and that the application appellant denied. The Commission 
eurred the examiner’s recommendation. The appellant’s assignment 


“1. Errors law have been committed the Commission be- 
cause the failure (a) take into account proper evidence, (b) dis- 
pose material issues fact, and (c) include material findings 
fact upon which its conclusions are based; 

Findings fact without substantial evidence support them, 
which are obviously arbitrary and capricious, have been made; 

“3. Testimony material matters introduced the original hear- 
ing and positively established false later hearing has been 
accepted the second time true, and based thereon the Commission 
has arbitrarily and capriciously reached conclusions not accord with 
the proof made; and 

The Commission administrative fiat smacking conven- 
ience administration, not properly balanced adjudication, has 
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come within the constitutional condemnation arbitrary exercise 
power.”’ 


holding the assignment errors insufficient properly 
specify the errors the Commission, the court 


have held that the statement reasons for appeal required 
the statute serves the purpose assignment errors and must, 
therefore, set forth with particularity the errors which the 


“The nature its (appellant’s) grievance can measured 
this appeal only the reasons therefor which the act 
give; and order determine its appealable interest 
must look—and can look only—to those reasons. 


And Missouri Broadcasting Corp. Federal Commission, 
the Commission’s findings fact and grounds for decision; and 
did this the interest procedural accuracy and order that 
the appeal this court might heard and decided the light the 
issues made the Commission’s ‘grounds for its decision’ and 
lant’s ‘statement reasons’ for appeal. Unquestionably, 
statement this case merely general assignment without designa- 
tion particular errors upon which based. Considered from the 
most liberal standpoint, wholly fails meet the test the rule 
which have laid down and which intend 


the merits, the appellant urged that the record establishes 
that the evidence Southwest its financial qualifications false and 
misleading, and that the appellant had been denied opportunity cross 
examine certain witnesses whose depositions were taken Southwest. 

support the first assignment error, the appellant relied 
upon the fact that Southwest had represented that had $10,000 its 
credit the bank, whereas reality the $10,000 had been returned 
those who paid the corporation. The Commission had found, how- 
ever, that the corporation had retained notes for the $10,000, and that 
was all times possession sufficient means erect the station. 
The Commission stated that bad faith was shown, and the court 
agreed. 

the second point, namely, that appellant did not have notice 
that depositions were taken Prescott, Arizona, the court found 
that the record did not support appellant and that notice had been given. 
Moreover, view the fact that the testimony taken the depositions 
related exclusively the need and available support for broadcast 
station the facts which were placed the record were not 
prejudicial appellant. 

—P. 
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RECOMMENDATIONS THE PROPOSED RULES 


PRACTICE AND PROCEDURE 


the following pages, the Federal Communications Bar Association 
has made its recommendations with respect certain the proposed 
Rules Practice and Procedure which were made public the Federal 
Communications Commission July 11, 1938. The revisions embrace 
the recommendations the Standing Committee the Association (pub- 
lished the August issue the Association’s Journal), comments 
individual practitioners, and finally the views the Executive Committee 
the Association. 


Only those proposed rules which the Association desired com- 
ment have been referred and may assumed that unless rule 
specifically mentioned, the Association has recommendation make. 


The rules discussed are printed first regular type, exactly pro- 
posed the Commission’s Rules Committee. Those parts rule which 


the Association believed should revised deleted are underlined. The 


revisions recommended the Association are printed italics. The 
explanatory comment bold face type. 


several instances the Association has recommended adoption 


substance certain provisions the new Federal Rules Civil Procedure. 
These rules the federal courts are applicable Commission procedure 


and they will facilitate the handling matters the Commission 
attorneys general practice who are already familiar with the federal 


court rules. 
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PREFACE 
used herein the word shall mean the Communications Act 
1934, Amended. 


The word shall mean the Federal Communications 
Commission. 


The word “Rules” shall mean the Rules and Regulations the Com- 


PART PRACTICE AND PROCEDURE 
ADMINISTRATION, MEETINGS, 


Rute 100.5 

Subject the provisions Section 4(j), 412 and 606 the Act, 
the files the Commission shall open inspection follows: 

(a) Tariff schedules required filed under Section 203 the Act 
and annual and monthly reports required filed under Section 219 
the Act. 

(b) All applications and amendments thereto filed under Title 
and Title III the Act, including all documents and exhibits filed with 
and made part thereof; authorizations and certifications issued upon 
such all pleadings, depositions, exhibits, transcripts testi- 
mony, examiners’ reports, exceptions, minutes and orders the Com- 
mission. 


(c) Other files the discretion the Commission upon written 


request describing detail the documents inspected and the reasons 


therefor. 


All documents and records filed with the Commission shall open 
public inspection during office hours, except such documents and 
records the Commission may special general order regulation 
declare secret and confidential; such secret and confidential docu- 
ments and records may open inspection the discretion the Com- 
mission upon written request therefor. 


The provision proposed the Rules Committee the Com- 
mission revised the Association confer general authority 


BP 


for inspection and examination Commission records and docu- 
ments file. The Commission can indicate order from time 
time whether there should exception the general rule. 


Rute 100.7 


The Commission will designate from time time official reporter 
for the taking down and transcribing its proceedings. transcript 
the testimony taken, argument had, any hearing will furnished 
the Commission, but will open inspection under Rule Such 
transcript, desired, must obtained from the official reporter upon 
payment the charges therefor. 


The inclusion the suggested language avoid any implica- 
tion that transcripts might not open inspection. 


The Association regards the present charge parties for pro- 
curing copies the transcript record excessive and often pro- 
hibitive. believed that reduction such charges would inure 
the benefit all parties the proceeding before the Commission 
and that the Commission might well set maximum charge its 
Regulations the contract between the Commission and the of- 
ficial reporter. 


The Association receipt letter from Electreporter, Inc., 
upon the subject charges for copies official transcripts pro- 
ceedings before the Commission which letter contains the following 
paragraphs: 


the hope increasing the sales such copies, thereby rendering service 
much larger number interested parties, beginning the 15th day 
October, with the approval your Committee, the price for ordinary delivery 
such transcripts will reduced from 50c for the present line page 25c 


This reduction will continued until January: first, next, during which time 
careful record will kept all sales and the average income per page for 
work the Federal Communications Commission. the end this experi- 
mental period, your Committee will given report the results the new 
price schedule reflected the increase copy sales; and if, sincerely 
hope, the increase copy sales has justified the reduction price, shall 
very happy definitely establish rate cents per page for copies 
transcripts Federal Communications Commission hearings. 


Charges for special services expedited delivery, for parts tran- 
script, will subject negotiations each individual case. 


This arrangement will necessitate change Commission’s 
specifications substitute the proposed inch, line page for the 
present inch, line page. understand the Commission will 
not oppose such change. 
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100.10 


Wherever days are mentioned these rules limitations time 


they shall construed include Sundays and legal holidays the District 


Columbia. When the time fixed for taking any procedural step elapses 
Sunday legal holiday, such time shall extend and include the 
next succeeding day that not Sunday legal holiday. the com- 


putation time, the first day shall excluded and the last day included. 


computing any period time prescribed allowed these rules, 
order the Commission, any applicable statute, the day the 
act, event, default after which the designated period time begins 
run not included. The last day the period computed 
included, unless Sunday legal holiday, which event the period 
runs until the end the next day which neither Sunday nor holiday. 
When the period time prescribed allowed less than days, inter- 
mediate Sundays and holidays shall excluded the computation. 
half holiday shall considered other days and not holiday. 


The Association suggests the substitution the above provision 
which based Rule the Federal Rules Civil Procedure. 


PERSONAL APPEARANCES; PRACTITIONERS 


Rute 101.5 

The Commission may suspend, disbar, revoke the right any 
person who has been admitted practice before finds that such 
person has violated his oath taken upon admission; has, obtaining 
admission, concealed any material facts with reference his legal qualifi- 
cations, professional standing, character, integrity: Provided, however, 
That before any member the bar this Commission shall suspended, 
disbarred, his right practice before the Commission revoked, charges 
shall preferred the Commission against such practitioner and 


shall afforded opportunity heard thereon. 


This Rule deals with disciplinary proceedings against attorneys 
practicing before the Commission. Pursuant Resolution the 
Executive Committee the Bar Association dated April 19, 1937, the 
Association transmitted the Commission its proposed Canons 
Ethics and recommendation that “the Commission authorize the 


2 


Federal Communications Bar Association through its Committee 
Professional Ethics and Grievances deal with all instances 
unprofessional conduct the part attorneys admitted practice 
before the Commission such manner and under such rules the 
Federal Communications Commission shall prescribe.” the An- 
nual Meeting the Bar Association held December 14, 1937, this 
Resolution was unanimously approved the members the Asso- 
ciation attending the meeting. The Association, therefore, reiterates 
this report the position which has previously taken upon this 
subject. the Commission nevertheless adheres Rule 101.5 
the form which appears the proposed Rules dated February 
1938, the Association recommends the changes suggested its Stand- 
ing Committee which are follows: 


The Commission may censure, suspend, disbar, revoke the right any person 
who has been admitted practice before finds that such person has violated 
his oath taken upon admission; has, obtaining admission, concealed any material 
facts with reference his legal qualifications, professional standing, character, 
integrity, has failed conform recognised standards professional conduct. 
Provided, however, That before any member the bar this Commission shall 
censured, suspended, disbarred, his right practice before the Commission 
revoked, charges shall preferred the Commission against such practitioner and 
shall afforded opportunity heard thereon. 


“The Standing Committee believes that there should provision for lesser 
punishment than before indicated, and that there should some recognition 
the rules the standards professional conduct which practitioners are 
expected abide.” 


Rute 101.7 


examiner, the Federal Communications Commission, after the 


adoption this rule, shall permitted practice, appear, act 
attorney any case, claim, contest, other proceeding before the Com- 
mission relation any matter which was pending before the 
Commission the date the separation said person from the said 
service. The provisions this rule shall not apply anv person practic- 
ing, appearing, acting attorney behalf anv municipality, 
State, the Federal Government any case, claim, contest, other 
proceeding before the Commission. Nothing herein shall construed 


prevent any former officer employee the Federal Communications 
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Commission from appearing witness any hearing, investigation, 


other proceeding before it. 


Reference has previously been made the comment upon Rule 
101.5 Resolution the Association, adopted the Executive 
Committee April 19. 1937 and thereafter unanimously approved 
the Annual Meeting the Association December 14, 1937. 
This Resolution contains the following language: 


“Whereas, the considered opinion the Executive Committee that 
paragraph 101.7 the Commission’s Rules and Regulations, amended, (i. e., 
the amendment incorporating the so-called two-year rule) unjust under cer- 
tain circumstances and ineffective under other circumstances and therefore 
inequitable and unsatisfactory its operation and 

“Whereas, the Executive Committee believes that Article the Asso- 
ciation’s Canons Ethics offers more satisfactory and workable method 
accomplishing the purposes sought accomplished paragraph 101.7 
the Commission’s Rules and Regulations. 

“Now therefore, the Federal Communications Bar Association its Execu- 
tive Committee recommends the Federal Communications Commission that 
Rule 101.7 the Commission’s Rules and Regulations, amended, repealed 
and that lieu thereof the Commission authorize the Federal Communications 
Bar Association through its Committee Professional Ethics and Grievances 
deal with all instances unprofessional conduct the part attorneys 
admitted practice before the Commission such manner and under such 
Rules the Federal Communications Commission shall prescribe”. 


The Association, therefore, reiterates this report the position 
which has previously taken upon this subject. the Commission 
nevertheless adheres Rule 101.7 the form which appears 
the proposed Rules dated February 1938, the Association recom- 
mends the changes suggested its Standing Committee which are 
follows: 

the Federal Communications Commission, after the adoption this 
rule, shall permitted practice, appear act attorney any case, 


claim, contest, other proceeding before the Commission the date the 
separation said person from the said service. (The provisions this rule 


shall not apply any person practicing, appearing, acting attorney 
behalf any municipality, State, the Federal Government any case, 
claim, contest, other proceeding before the Commission.) Nothing herein 


shall construed prevent any former officer employee the Federal 
Communications Commission from appearing witness any hearing, inves- 
tigation, other proceeding before it. 
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“The Standing Committee recommends deletion the sentence indicated 
being unnecessary since there need for any exception the rule pro- 
posed. The part stricken seems have been carried over from the existing 
rule.” 


PARTIES 
Rute 102.5 


The term “petitioner” means party seeking relief within the juris- 


diction the Commission. 


Others seeking relief are termed petitioners. 


The Association recommends this change catch-all and 
the interest more logical order suggests that numbered Rule 
102.8 and that Rule 102.8 precede and numbered 102.5. 


Rute 102.8 


The term “respondent” means: 


(a) party against whom petition has been filed against whom 
the Commission has, its own motion, instituted inquiry, investiga- 


(b) Any licensee, applicant for any certificate, certification, 


instrument authorization, other person who may aggrieved 
whose interest may adversely affected the granting any applica- 
tion designated for hearing, and who named the 


notice designation for hearing, licensee holder instrument 
authorization certification which the Commission empowered 
grant, and against whom the Commission has instituted revocation, sus- 
pension, modification cancellation proceedings. 


this change all those parties who are named the notice 
designation become respondents and where not included they may 
acquire the same rights through intervention. 


APPLICATIONS 


Rute 103.1 


Each application for instrument authorization shall made 
writing, under oath the applicant, subscribed and verified provided 


Rule 105.32 and forms furnished the manner prescribed 


the Commission: Provided, however, That emergency cases the 


Commission may waive the requirements formal 


The Association suggests that subscription and verification con- 
form with similar provisions other portions the proposed rules. 


Rute 103.5 


Each application for instrument authorization shall comply with 


the Commission’s Rules and Regulations and shall made writing, 


under oath the applicant, form prescribed the Commission: 


Provided, however, That emergency cases the Commission may waive 


the requirements formal application with Tespect applications for 


licenses, renewals, modification for stations vessels aircraft 


the United States, pursuant Section 308(a) the Act. Separate 


application shall filed for each instrument authorization 


Provided, however, That cases where single licensee holds number 


licenses identical their terms with the exception locality, and 


other cases the discretion the Commission, single application may 


filed for renewal modification such licenses, where such single 


application sets forth detail and unmistakable terms, accurate de- 


scription the individual licenses sought renewed modified: 


Provided, further, That cases where applicant desires modification 


number instances the proposed Rules distributed the Commis- 
sion contain proviso clause whereby the Commission may “waive” certain pro- 
visions the Rules. These proviso clauses are two types. Some deal with the 
allowance additional time within which take certain procedural steps. Some, 
Rule 103.1, purport eliminate the necessity compliance with certain sub- 
stantive requirements. the sense the Association that the inclusion 
proviso clause some rules, and the failure include some others, coupled 
with variety circumstances under which the clause becomes operative, tend 
toward confusion and uncertainty. The Association has, therefore, suggested 
elimination all references the waiver individual Rules and recommends 
the adoption general Rule (Rule 107.1) which our opinion not subject 
the criticisms above. Wherever footnote! appears this report indicates 
that “waiver” clause has been deleted for these reasons. 


rule regulation, shall submit formal petition setting forth the 


desired change and the reasons therefor support thereof. The required 


forms may obtained from the Commission from any its field of- 


fices. (For list such offices and related geographical districts, see 


Appendix No. 2.) 


Each application for instrument shall made 
writing, subscribed and verified provided Rule 105.32A form 
prescribed the Commission. cases where single licensee holds 
number licenses identical their terms with the exception locality. 
and other cases the discretion the Commission, single application 
may filed for renewal modification such licenses, where such single 
application sets forth detail and unmistakable terms, accurate de- 
scription the individual licenses sought renewed modified. 


The changes concerning subscription and verification are designed 
conform the Federal Rules Civil Procedure. 

The final clause has been stricken because petitions for change 
any rule regulation contemplate legislative proceeding and 
the opinion the Association are improperly included under the 
heading “Applications”. Other changes are self-explanatory. 


103.7 

identity applicant, the parties interest, frequency, power, hours 
operation, equipment, approximate location station (or points com- 
munication cases station other than broadcast) unless such amend- 
ment filed with the Commission prior the date the designation 


such application for hearing. 


(b) application may withdrawn any time: Provided, how- 


ever, That application withdrawn after being designated for hearing 


shall considered dismissed with prejudice within the meaning 


Rule 104.9. 


application may amended matter right withdrawn 
without prejudice prior the designation such application for hearing. 
Thereafter, application may amended withdrawn without prejudice 
only upon written motion therefor allowed order the presiding Com- 
missioner the Motion Docket the manner provided Rule 106.1. 
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believed that this proposal will tend fix the date for filing 
amendments time when parties would prejudiced thereby 
and also affords leeway filing amendments and withdrawals 
authorizing the Motion Commissioner act upon requests for relaxa- 
tion the strict provisions the rule. 


Rute 103.8 


(a) Each application shall specific with regard frequency 
frequencies, power, hours operation, equipment, approximate location 
the station, and other information required the application forms. 
application for broadcast facilities the band 550 kilocycles 1600 kilo- 
cycles shall limited one specific frequency. application for radio 


broadcast station construction permit license requesting alternate facili- 
ties will not accepted. 


The Association believes that specific location should not re- 
quired and suggests that applicant merely show approximate loca- 
tion accord with present practice. 


(b) application shall contain full and complete disclosures 
with regard the real party parties interest, and their legal, technical, 
financial and other qualifications, and all matters and things required 
disclosed the application forms. 


(c) addition the Commission order may require applicant 
submit such documents and written statements fact, under oath, 
its judgment may necessary. 


The Association believes that general when the Commission 
requires information filed applicant, should called 
for the application form, and that the exceptional case where 
additional data may deemed essential the Commission’s con- 
sideration the application, the request should made pursuant 
specific and formal action the Commission. 


103.10 


Any application for extension time within which commence 
and/or complete construction station shall filed least thirty 
days prior the expiration date such permit: Provided, however, That 


any such application filed within less than thirty days may accepted 
upon satisfactory showing the Commission sufficient reasons for the 


delay filing such application. application for reinstatement 


: 


permit already forfeited will granted, except upon satisfactory showing 


the Commission sufficient reasons for the delay filing such ap- 


Rute 103.11 


all cases where construction permit required Section 319 
the Act for the construction station, the application for station 
license (or for station license thereof, for station other 
than broadcast) shall filed permittee its lawful assignee, after 
consent Commission the such assignment, prior service program 


tests. 


The word “such” has been inserted for order signify 
more clearly what intended. 


Rute 103.12 


Each application for new license, where construction permit not 
prerequisite thereto, shall filed least sixty days prior the con- 
templated operation the station: Provided, however, That emergency 


and for good cause shown, the Commission may waive the requirements 


this 


Rute 103.13 


all classes radio stations, application for modification 
license, except otherwise provided these rules, may filed for 
change frequency, change operating power where construction 
necessary, change hours operation, and for change name 
where change ownership control involved. case broad- 
cast station, application for modification license may filed for 
change location main studio. case all stations other than 
broadcast, application for modification license may filed for 
change points communication, change nature authorized service, 
and cover outstanding construction permit where the station 
already licensed. Except when filed cover construction permit, each 
application for modification license shall filed least sixty days 
prior the contemplated modification license: Provided, however, 


That emergencies and for good cause shown, the requirements hereof 


may waived far time for filing 


Rute 103.14 
Unless otherwise directed the Commission, each application for 
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renewal license shall filed least sixty days prior the expiration 
date the license sought renewed. 

support, and part, each application for renewal station 
license including any special experimental authorization held addition 
thereto, each license standard, international, high frequency, television, 
facsimile experimental broadcast station shall file with the Commission 
not currently file, Form No. 705 and Form No. 706, fur- 


nished the Commission, balance sheet and income statement for the 


annual fiscal year next preceding the filing the application; Provided, 
however, The Commission order may require such balance sheet and 
income statement for more recent period. The balance sheet and income 
statement required herein relate only the radio operations covered 
the license applied for unless the Commission, order, shall require 
more comprehensive balance sheet and income statement. The balance 


sheet submitted shall show the financial condition the applicant 


the close business June December 31, the case may be, 
next preceding the date filing such application. The income statement 
submitted shall cover the period six months ending June 
December 31, the case may be, next preceding the date filing such 


application. the event that the period the license one year, 


the event that because pending proceeding before the Commission 
application for renewal license filed, the licensee shall, never- 


theless, file such balance sheet and income statement covering said fixed 


periods six months. Each form shall submitted under oath af- 


firmation and shall executed responsible person the organization 
the applicant. Where more than one license for any the above-named 
stations held single licensee, the filing balance sheet and income 
statement with one application for renewal license, conformity with 
this rule, will considered compliance with the provisions this 
tule reference such filing made such other applications. 


The change recommended the proposed new rule will eliminate 
unnecessary hardship upon licensees closing books twice year, 
and inconvenient periods the year and yet gives the Commission 
discretion call for such statements those cases where need 
further information indicated. The rule, unless changed, would 
work undue hardship upon concerns who happen have their 
accounting systems annual fiscal basis. Also, the Associa- 
tion recommends that the financial statement limited the radio 
enterprise covered the license unless the Commission finds need 
for more comprehensive showing. 
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Rute 103.16 


Where there pending before the Commission any application, in- 
vestigation, proceeding which the licensee has been duly notified and 
furnished with copy any complaint communication relating thereto, 
and which, after hearing, might lead make necessary the modification 
of, revocation of, the refusal renew existing license, the Commis- 
sion may, its discretion, grant temporary extension such license: 
Provided, however, That such temporary extension shall construed 
finding the Commission that the operation any radio station 
thereunder will serve public interest, convenience, and necessity beyond 
the express terms such temporary extension license: And provided 
further, That such temporary extension license will wise affect 
limit the action the Commission with respect any pending application 
proceeding. 


This rule concerns licensees under Title III the Act and the 
Association earnestly believes that any such licensee who made 
the subject complaint should given opportunity answer 
complaint the same manner other licensees the Commission, 
as, for example, common carriers. Such opportunity more ac- 
cord with orderly procedure, and many cases would eliminate need- 
less investigations and misunderstandings. 


Rute 103.17 


application for consent assignment construction permit 
license, for consent transfer control corporation holding 
construction permit license, shall filed with the Commission least 
sixty days prior the contemplated effective date assignment 
transfer control. 

licensee corporation voluntary, the appropriate application shall 
fully executed both assignor and assignee and, involuntary, as- 
signee only. 

With each such application, involving any class broadcast station 
construction permit license, there shall submitted under oath 
affirmation all information required Forms 704, 705, and 706, 
together with such other information under oath affirmation the 
Commission order may require. 

all other cases classes application for consent assignment 


construction permit license for consent transfer control 
corporation holding construction permit license, the Commission 
order may require the furnishing such information its discre- 
tion deemed necessary. 


The Association believes that all requests for information from 
either applicants licensees should accord with the applica- 
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tion forms authorized specific regulation pursuant statute, 
and that the unusual case where information, not otherwise speci- 
fied, deemed essential performance the Commission’s function, 
should called for order the Commission. 


Rute 103.18 


Upon proper request the licensee broadcast station the 
licensee of, applicant for, service other than broadcasting, the Com- 
mission may grant special temporary authority for the operation 


any such station for limited time, manner and extent, 
for service other beyond that authorized its existing license: Pro- 
vided, however, That request for broadcast station shall limited 
definite and temporary period periods for the transmission pro- 
grams events which are not recurrent, and approval thereof many not 
granted for period excess thirty days; 


such request will considered unless: 


(a) received the Commission least ten days previous 
the date proposed operation: Provided, however, That any such request 


received within less than ten days may accepted upon due showing 


sufficient reasons for the delay submitting such 


(b) the request for broadcast operation upon clear channel, 
shall supported the consent the dominant clear channel station. 


(c) the request for broadcast operation any frequency 
shall supported the consent each station licensed for operation 
upon the same adjacent frequency, when the consenting station 
located distance less than that given the latest published table 
recommended separations. 


(d) the request made sharing-time broadcast station 
shall supported the consent the station with which time shared. 
Consent, when required above under this rule, shall forwarded 


direct the Commission the consenting station and shall show whether 
the same for simultaneous operation whether consenting station 
giving the time sought applicant. 


(e) The exact nature any proposed broadcast stated. 


The Association clarifies the rule limiting broadcast 
operations intended. Consent stations adjacent frequencies 
where located less than the recommended mileage separation 


also required. 
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103.19 


Each application for the issuance appropriate certificate cer- 
tification showing compliance with exemption from the requirements 
Part Title III the Act amended, the radio and communica- 
tion provisions the International Convention for the Safety Life 
Sea (hereafter referred Safety Convention) shall made writing, 
under oath the applicant, and forms prescribed and furnished the 
Commission, and shall submitted triplicate direct the Commission 


Washington, C.: Provided, however, That emergency cases the 


Commission may waive the requirements formal 


ACTION APPLICATIONS 


Rute 104.1 


Any application which not filed accordance with the Commis- 
sion’s regulations will considered defective. applicant, specific 


request order the Commission, required file any documents in- 


formation not included the described application forms, failure 
comply therewith shall constitute defect the application. Such de- 
fective application will not considered the Commission, but will 
returned the applicant the Secretary, with brief statement the 
respect which defective. 


Part Titte III tHE Act 


Rute 104.4 


When upon application any instrument authorization granted 
whole part the Commission without hearing, pursuant the 
authority conferred Section 309(a), Part Title III, the Act, such 
grant shall remain conditional for period thirty days from the date 
which public announcement thereof made, from its effective date 
later date specified, during which thirty days any person aggrieved 
whose interests may adversely affected may obtain hearing 
filing protest set forth Rule 105.21(b). 

protest filed which meets the requirements Rule 105.21(b), 
the Commission shall reconsider any grant made without hearing, and 
suspend vacate its action with respect thereto. Thereupon the matter shall 


set for hearing and heard the same manner other applications. 


Upon such hearing the protestant shall proceed the outset offer 


evidence support the allegations the protest. However, this shall 
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not relieve the applicant the burden proof, required statute, 
prove that the granting said application will serve public interest, con- 
venience, and the event that the fails appear 
does not offer evidence support the protest, the applicant will 


not required offer evidence support the application. 


Where appears that the authorization involved any grant made 
without hearing necessary the maintenance conduct existing 
service, the Commission may, its discretion, authorize the applicant, 
for temporary period only, utilize the facilities authorization 
question, pending the Commission’s decision after hearing. 

Subject the provisions the succeeding paragraph, protest 
filed accordance with the foregoing and within the conditional period, 
the original action the Commission granting the application shall 


become final without further action the Commission, upon the expira- 


tion said conditional period and protest filed but later withdrawn, 


become final upon said withdrawal. 


The Commission reserves the right set such application for hearing 


take other appropriate action with respect thereto. 


The Association recommends that application granted without 
hearing and protested designated for hearing and heard the 
same manner originally designated for hearing. view the 
requirements protest and opportunity for filing motion 
strike such protest and for hearing thereon the Motion Docket, 
party has valid ground for protest, which the Commission pre- 
sumably must have overlooked the time granting the applica- 
tion without hearing, such application should heard the same 
manner other applications. Such change will also make for uni- 
formity procedure. 


Rute 104.5 


Where any application granted part, with any privileges, terms, 
conditions other than those requested, without hearing thereon, the 
action the Commission shall considered granting such application 
unless the applicant shall within thirty days from the date which public 
announcement such grant made, from its effective date later 
date specified, file with the Commission written request for hearing 


the original action the Commission granting the application shall 


with respect the part, with respect the privileges, terms, condi- 
tions, not granted. 
Upon receipt such request, the Commission will vacate its original 


action upon the application and set the application for hearing the same 
manner other applications are set for hearing, and the applicant and 
other parties interest will notified thereof. Upon receipt such 


request the Commission will designate the application the part not 
granted for hearing the same manner other applications, and the 
applicant and other parties interest will thereof. 


The Association suggests the changes indicated order pro- 
vide for the utilization facilities which the Commission has found 
desirable and the public interest. Where, for example, 
application proposing establish new unlimited time station has 
been granted part permit daytime operation, without hearing, 
and the applicant has requested hearing upon the part not granted, 
namely, night-time operation, would seem unnecessary withhold 
from the public the service which the daytime facility would render 
pending determination after hearing the issues involved the pro- 
posed night operation. 


Rute 104.6 


cases where the application proper upon its face but the Com- 
mission unable determine, without hearing the merits, that the 
granting such application, either whole part, would serve public 
interest, convenience, necessity, and that the granting such applica- 
tion, either whole part, would not aggrieve adversely affect the 
interest any licensee, any person having the 
Commission will designate the same for hearing and the following pro- 
cedure will govern: 

(a) The Secretary shall forthwith mail written notice the ap- 
plicant setting forth the action the Commission designating the applica- 
tion for hearing (together with such statement the Commission’s reasons 
therefor shall appropriate the nature the application), and 
list the other parties notified thereof. 

(b) order avail himself the opportunity heard the 
applicant person his attorney shall, within fifteen days the 
mailing the notice designation for hearing the Secretary, file with 
the Commission one additional copy the application and all papers in- 
corporated part thereof and written appearance, under oath, stating 
that will appear and present evidence support his application 
such date may fixed for hearing. Copies such written appearance 
(not including the application and supporting documents) shall served 
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upon all other parties named the notice designation for hearing and 
accompanied proof service provided Rule 


Within twenty-five days the mailing the notice designation 
for hearing the Secretary, any respondent named said notice who 
desires participate the hearing shall file person his attorney 
with the Commission his written appearance, under oath, stating facts 
showing substantial interest the proceeding, the manner which his 
interest may aggrieved adversely affected, and that intends 
appear the hearing the application such date may fixed 
for the hearing. Copies such appearance shall served upon the ap- 
plicant and accompanied proof service provided Rule 105.33(a). 


(c) case such statement filed the applicant within the 
time specified, the applicant will deemed his application 
denied, and the Secretary shall notify the applicant and other parties. 


(d) such appearance filed the applicant within the time 
specified, the application will entered upon the hearing docket. And notice 
the time and place for hearing shall given the Secretary. The 


Secretary shall give formal notice the time and place for hearing after 
expiration the time allowed for the filing appearances any party 
respondent intervener. 


(e) If, the date set for hearing, the applicant does not appear and 
offer evidence support his said application, default will entered, 
and the Commission will deny the application. 


(f) After been held accordance with the foregoing, 


the Commission may grant the application, deny it, grant part 


The Association recommends the foregoing clarifying changes 
governing the new procedure preceding hearing. The initial plead- 
ings are called appearances and should captioned. The service 
papers, and proof such service, covered Rule 105.33(a) 
which taken from Rule 5(b) the Federal Rules Civil Pro- 
cedure. appearance party respondent required disclose 
the nature his interests, which proper purpose pleadings, 
and accord with the appeal section the Act. 


Since, under the new procedure, the first notice will not fix the 
hearing date, and the parties the proceeding will determined 
the appearances filed pursuant such notice, care has been taken 
distinguish between the first notice the “notice designation 
for hearing” from the second notice issued after appearances are filed, 
which called the formal “notice hearing.” 
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Inclusion intervener Part (d), arises from the Association’s 
recommended change Rule 105.20, requiring parties intervene 
within ten days following the time allowed for filing respondent’s 


Rute 104.8 
the standard, international, television, high-frequency, 


and experiment classes broadcast service, while there one application 


signee, behalf for the benefit the original parties interest, 


serve whole part the same area. Two such applications shall 


not filed simultaneously. 


This rule recommended for being unnecessary 
view Rules 104.7 and 104.9. many services, such described, 
not only necessary, but the regular practice file more than one 
application. 


Rute 104.9 


the standard, international, television, fascimile, high-frequency, and 
experimental classes broadcast service, where applicant has been 
afforded opportunity heard with respect particular application 
for new station and the Commission has, after hearing default, denied 
the application dismissed with prejudice, will not consider another 
application for new station for the same service the same area the 
same applicant his successor assignee, behalf for the 
benefit the original parties interest, until after the lapse twelve 
months from the date such order denial entered. 


The foregoing provisions shall have application where, since the 
denial the first application, there has been material change the facili- 
ties available for designation the particular service sought estab- 
lished the territory sought served. 


The suggested changes are made for purposes clarification and 
fix definite date from which time runs against the filing 
identical application. 


Rute 104.16 


Where any application for certificate certification exemption 


for new additional facilities pending, the Commission will not consider 
another such application the same applicant his successor as- 
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from the radio and communication provisions the Safety Convention 
from the requirements Part Title III the Act amended 
proper upon its face, but the Commission unable determine, without 
hearing the merits, that the proposed route the conditions the 
voyage other circumstances are such render radio installation 
such case unreasonable unnecessary, the Commission will designate 
such application for hearing and the procedure established Rule 104.6 
will govern: Provided, however, That emergency cases the Commis- 
sion may, its discretion, waive the procedure Rule and desig- 


nate the application for immediate hearing determine whether tem- 
porary order should issued pending final hearing and determination 
the Commission the facts and issues involved. Such hearings shall 
informal. (See Rule 106.2). 


PLEADINGS AND ACTION THEREON 


Rute 105.3 


Upon receipt informal complaint properly drawn and executed, 
the Commission will, its nature warrants, take the question cor- 
respondence with the carrier complained endeavor bring about 
satisfaction. Such correspondence with the carrier shall call upon 
either satisfy the complainant advise the Commission its refusal 
inability within such time may prescribed. the carrier 
satisfies the complainant shall immediately notify the Commission 
filing and file with receipt proof satisfaction, executed the 


whereupon the complaint will dismissed. the carrier 


refuses unable satisfy the complainant within the time prescribed, 
shall notify the Commission, which decision the Commission will forth- 
with give notice the complainant. 


Rute 105.5 


Formal complaints shall contain the names all parties complainant 
and defendant full, without abbreviations, the address each com- 
plainant, and the name and address his attorney, represented 
attorney, and shall subscribed and verified the complainant 


provided Rule 105.32B. (See Appendix No. for form formal 
complaint. 


The Association recommends the adoption the recommenda- 
tions hereinafter referred Rule 105.32B which are based Rule 
the Federal Rules Civil Procedure governing the signing 
pleadings. 
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Rute 105.6 


Formal complaints shall drawn advise the Commission 
and the defendant fully wherein the provisions the Act, order, 
rule, regulation the Commission, have been violated, the facts claimed 
constitute such violation, and the relief sought. Two more grounds 


complaint involving the same principle, subject, state facts may 
included one complaint, but should separately stated and num- 
bered. The matters contained the complaint shall set forth the 
form provided Rule 10, Federal Rules Civil Procedure. 


The above rule refers complaints under Title the Act 
and Rule the Federal Rules Civil Procedure covers the form 
which shall govern such complaints. 


Rute 105.19 


Petitions for intervention for other relief under the jurisdiction 
the Commission must subscribed and verified the petitioner 


provided Rule 105.32B and shall set forth clearly and concisely his, 


the petitioner’s interest and the facts supporting the relief sought. 


Rute 105.20 
Any party person within ten days after the time allowed for filing any 
appearance defendant’s answer, may any time more 


than ten days before the date scheduled for hearing, file with the Commis- 


sion petition intervene: Provided, however, That such petition may 
filed later date accompanied appropriate showing sufficient 
reasons why could not have been seasonably filed. the petition dis- 
closes substantial interest the subject matter the hearing, the Com- 
mission may grant the same and permit the petitioner heard such 


The time for intervening related the time for filing appear- 
ances the applicant and respondents. This will promote more 
orderly procedure since most cases parties will known prior 
the time taking depositions; also continuances hearings 
reason interventions filed just prior thereto will reduced 
minimum. Intervention based upon interest arising out 


pending application will limited point time applications 
filed before time permitted intervene; namely, within ten 
days after respondent’s appearance required filed. 


105.21 


(a) Protests opposition tariff schedules under suspension, 
opposition tentative valuation, under the provisions Title 
the Act, shall subscribed provided Rule 105.32B and verified the 


protestant and shall contain concise statement the essential elements 


the protest with particularity the matters concerning which protest 
made. Each object protest shall set separate item 


separately numbered paragraph and the protest shall also include state- 
ment protestant’s interest the matter controversy. Each protest 


shall comply form with Rule the Federal Rules Civil Pro- 
cedure. 


(b) Protests any application granted the Commission without 
hearing under Part Title III the Act (see Rule 104.4) shall 
subscribed provided Rule 105.32B and verified the protestant and 
shall contain 

statement showing substantial interest the protestant 
the 


complete statement the facts which protestant expects 


prove upon the 


statement that the event the matter set for hearing pro- 
testant will intends appear and offer evidence support the protest 


and 
Proof service upon the applicant provided Rule 105.33(a). 


Rute 105.22 


Any party upon whom copy complaint, petition, cross com- 
plaint filed under Title the Act shall file answer within thirty days 
after service the complaint. Such answer shall subscribed and verified 


the party answering provided Rule 105.32B, and shall drawn 
advise the parties and the Commission fully and completely the 
nature the defense, and shall admit deny specifically and detail 
all material the complaint. Collateral immaterial issues 
shall avoided answers and every effort shall made narrow the 
issues. Matters alleged affirmative defenses shall separately stated 
and numbered. Any defendant failing file and serve answer within the 
time and the manner prescribed will deemed default, and the Com- 
mission will issue appropriate order. (Counterclaims and setoffs against 


ete 


users service supplied carriers are not within the jurisdiction the 
Commission. 


The recommended changes regarding method subscription are 
conformity with similar changes recommended other portions 
these rules. Rule 105.32B proposed the Association 
adopted from Rule the new Federal Rules Civil Procedure, 
conformity with which, far practicable, deemed desirable. 


Rute 105.23 


Any licensee under Title III the Act receiving official notice 
violation the terms the Communications Act 1934, any statute, 
Executive Order, treaty which the United States party, the Rules 
and Regulations the Federal Communications Commission, shall, within 
three ten days from such receipt, send written reply direct the Federal 


Communications Commission Washington, C., and copy thereof 
the office the Commission originating the official notice when the 
originating offce other than the office the Commission Washington, 
The answer reply each notice shall complete itself and 


shall not abbreviated reference other communications answers 


replies other notices. the notice relates some violation that may 
due the physical electrical characteristics transmitting apparatus, the 
answer reply shall state fully what steps, any, are taken prevent future 


violations, and any new apparatus installed, the date such appara- 
tus was ordered, the name the manufacturer, and promised date 
delivery. 

the installation such apparatus requires construction permit, 
the file number the application shall given, file number has not 
been assigned the Commission, such identification will permit 
ready reference. 

the notice violation relates some lack attention improper 
operation the transmitter, the name and license number the operator 
charge shall given. 


The above rule refers licensees under Title III the Act 
and the Association believes that specific reference that fact should 
made part the rule the interest clarity. order avoid 
possible confusion between informal communications and formal 
answers, the word “reply” has been substituted for “answer”. 

The suggested change from three ten days for submitting 
reply felt necessary order provide reasonable time 
within which conduct whatever investigation might necessary 
before preparing and returning reply the Washington offices 
the Commission. 
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Rute 105.26 


Any carrier, upon whom order show cause has been served 
under Rule 105.25 shall respond the same filing its answer within the 
time specified said order. Such answer shall subscribed and verified 


the carrier, the manner provided Rule 105.32B, and shall drawn 


specifically admit deny the charges allegations which may 
made said order, and advise the Commission fully and com- 
pletely upon the matters and things inquired of. 


The Association’s recommendation regarding manner sub- 
scription the foregoing rule conformity with similar changes 
throughout these rules. 


Rute 105.27 


Whenever the Commission shall institute revocation proceeding 
against the holder any radio station construction permit license under 
Section 312(a), shall initiate said proceeding serving upon said 
licensee order revocation effective not less than fifteen days after 
written notice thereof given the licensee. The order revocation shall 
contain complete statement the grounds and reasons causes for such 


proposed revocation and notice the licensee’s right heard filing 
with the Commission written request for hearing within fifteen days 
after receipt said order. Upon the filing such written request for 
hearing said licensee the order revocation shall stand suspended and 
the Commission will set time and place for hearing and shall give the 
licensee and other interested parties notice thereof. request for 
hearing any order revocation made the licensee against whom 
such order directed within the time hereinabove set forth, the order 
revocation shall become final and effective, without further action the 
Commission. 

When any order revocation has become final, the person whose 
license has been revoked shall forthwith deliver the station license 
question the inspector charge the district which the licensee 
resides. 


The Association feels that any order revocation should full 
and complete. The substitution the word “causes” for the word 
“reasons” suggested conform the language Section 312(a) 
the Act. 


Rute 105.28 


Whenever the Commission under Section 312(b) the Act shall 
determine that public interest, convenience, and necessity would served, 
any treaty ratified the United States will more fully complied with, 
the modification any radio station construction permit license 


either for limited time, for the duration the term thereof, shall 
issue order for such licensee show cause why such construction per- 
mit license should not modified. Such order show cause shall 
contain complete statement the grounds and reasons for such proposed 
modification, and shall specify wherein the said construction permit 
license required modified. shall require the licensee against 
whom directed, and appear place and time therein named, 
event less than thirty days from the date receipt the order 
show cause why the proposed modification should not made and the 
order modification issued. 

the licensee against whom the order show cause directed does 
not appear the time and place provided said order, final order 
modification shall issue forthwith. 


believed that specific reference Section 312(b) the Act 
should made the Rule and not merely contained marginal 
annotation. 

While assumed that any order show cause would contain 
complete statement grounds and reasons for proposed modifi- 
cation permit license would seem entirely proper include 
the word “complete” the regulation covering this matter. 


Rute 105.30 


After issue joined, the Commission shall designate the date 
which hearing shall held: Provided, however, That this rule shall not 
apply proceedings instituted upon the Commission’s own motion. 

cases arising applications under Title III the Act where the 
Commission designates the case for hearing, the filing the applicant 
his appearance and notice intention prove the matters set forth 
his application, and the filing appearances respondents and other 
interested parties, shall constitute joinder issue. 


Heretofore the term “joinder issue” has been rarely, ever, 
used proceedings under Title III the Act. The Association can 
find good reason for future use such term but recommends 
the inclusion the language indicated such rule adopted. 


Rute 105.31 


Amendments any pleading, other than applications, may made 
matter course filed with the Commission and served upon all 
parties record not less than thirty days prior the date set for hearing 
such proceeding. 

Amendments any such pleading filed less than thirty days the 


date the hearing may allowed the discretion the Commission, 


; 
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upon petition, and upon such terms the Commission shall impose, upon 


motion therefor provided Rule 106.1. 


modified the Association, Rule 106.1 provides for Motion 
Docket and believed that amendments pleadings filed less 
than thirty days the date hearing should the subject 
motion before the Commissioner presiding over said Docket. 


Rute 105.32 


Each application amendment thereto shall personally sub- 
scribed and verified: (1) the party filing such application amend- 
ment, one the parties, there more than one; (2) officer 
designated employee the party filing the application amendment 
the party corporation: Provided however, That subscription and 
verification may made the attorney for the party (1) case 
physical disability the party, (2) his absence from the continental 
United States. made person other than the party, must 
set forth the verification the grounds his belief all matters not 
stated upon his knowledge and the reason why not made the party. 


The Association has modified this rule provide for the sub- 
scription and verification applications and amendments desig- 
nated officials corporations. Experience has shown that great 
many instances, particularly cases common carriers, the facts 
set out applications and amendments are within the knowledge 
some responsible official corporation who does not carry 
the title officer. Moreover, unreasonable delays the filing 
applications frequently have been occasioned the absence the 
officers corporation from their offices. Incidentally, since this 
provision relates solely applications should placed the Sec- 
tion headed “Applications,” Rule 103.6. 


All pleadings (not including applications amendments thereto) 
filed any party represented attorney, shall signed least 
one attorney record his name, whose address shall stated. 
party who not represented attorney shall sign his pleading and 
state his address. Except when otherwise specifically provided rule 
statute, pleadings need not verified accompanied affidavit. The 
signature attorney constitutes certificate him that has read 
the pleading; that the best his knowledge, information, and belief 
there good ground support it; and that not interposed for delay. 
pleading not signed signed with intent defeat the purpose 
this rule, may stricken sham and false and the action may proceed 
though the pleading had not been served. For wilful violation this 
rule attorney may subjected appropriate disciplinary action. 
Similar action may taken scandalous indecent matter inserted. 
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The Association recommends the adoption the foregoing rule, 
which Rule the Federal Rules Civil Procedure, cover 
all cases subscription pleadings, but not including applications 
amendments thereto. 


Rute 105.33 


(a) pleadings, petitions, motions, complaints, other documents 
filed any proceedings shall served the party filing the same upon 
all interested parties follows: 


Whenever under these rules service required permittted 
made upon party represented attorney, the service shall made 
upon the attorney unless service upon the party himself ordered the 
Commission. Service upon the attorney upon party shall made 
delivering copy him mailing him his last known address 
or, address known, leaving with the Secretary the Com- 
mission. Delivery copy within this rule means: handing the 
attorney the party; leaving his office with his clerk other 
person charge thereof; or, there one charge, leaving 
conspicuous place therein; or, the office closed the person 
served has office, leaving his dwelling house usual place 
abode with some person suitable age and discretion then residing therein. 
Service mail complete upon mailing. 


Service upon common carriers shall made provided Section 
413 the Act. 


Proof service mail, provided the foregoing, shall made 
appropriate affidavit attached the original copy filed with the Com- 
mission. 


(b) party filing petition motion that, under Rule 106.1, will 
placed the Motions Docket for action will furnish original and 
eight copies thereof. original and fourteen copies all other plead- 
ings documents must filed unless otherwise specifically provided for 
these rules. 


(c) Suggested corrections transcripts records shall con- 
sidered only offered within fifteen days after the date the hearing 


closed transcript filed with the Commission: Provided, however, That 
additional time may granted the presiding officer upon request 


interested party before the close the hearing. Suggested corrections 


shall submitted served upon all other parties participating the 


proceeding provided paragraph (a) prior the filing with the Com- 
mission and such other parties shall required note the face thereof 


their consent objection there before final disposition such request 


the presiding officer. 
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The Association recommends the adoption the foregoing rule 
under (a), which Rule 5(b) the Federal Rules Civil Procedure, 
cover all cases service except for service upon common carriers 
which specifically provided for the Act indicated the second 
paragraph under (a) above. 

The changes the third paragraph (c) are self-explanatory. 
the interest clarity suggested that the paragraphs num- 
bered (a), (b) and (c), respectively. 


Rute 105.34 


All papers filed any proceeding, unless printed, shall, unless other- 
wise specifically provided herein, paper inches, with 
left hand margin not less than inches wide: Provided, however, That 
specially prepared exhibits may submitted paper width 
inches, any length, with left hand margin inches the 
13-inch dimension. The impression shall one side the paper 
only and shall double spaced, except that long quotations shall single 
spaced and indented. All papers except charts and maps shall may 


mimeographed, planographed, typewritten, printed. The foregoing 


shall not apply official publications. All copies must clearly legible. 
(a) briefs shall printed, except that briefs not more than 
fifty pages, including cover pages, indices, and appendices, shall may 


typewritten, mimeographed, multigraphed. Such printed briefs, other 
printed papers, shall ten twelve-point type, good unglazed paper, 
5-7/8 inches wide inches long, with inside margin not less than 


inch wide, and with double-leaded text and single-leaded citations. 


The changes recommended are permit the printing papers 
other than briefs when desirable. noted that there discrep- 
ancy the width the paper required for printed briefs under the 
and the present rule 105.37, inches. The Association does 
not know whether the Commission desires change the size 
the printed page not but believes that page width inches 
more desirable. 


HEARINGS 


Rute 106.1 
Hearings before the Commission may formal informal. All 
motions, petitions, matters cases designated for formal hearing, ex- 


cepting motions and petitions requesting final disposition case its 
merits, those having the nature appeal the Commission, and those 
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requesting change modification final order made the Commis- 
sion, shall placed upon the Motion Docket for hearing. The Commis- 


sion will, from time time, designate Commissioner examiner 


preside over the Motion Docket, and the person Commissioner 


designated shall have power hear the motion, petition, other matter 
presented, and finally determine otherwise act upon the same. cases 


heard the Commission Commissioner, the Commission will 


designate Commissioner only preside over the Motions Docket and 


finally determine otherwise act upon the motion, petition other 


matter presented. 


(1) The Motion Docket will called 10:00 o’clock the 


offices the Commission Tuesday and Friday each week, 
such other time may fixed the Commission, and the presiding 
officer Commissioner shall have the authority continue any motion, 


petition, other matter presented future date. 


(2) such motion, petition other matter presented shall 
called, considered determined the absence consent all parties 
unless the same shall have file, accompanied proof service 
upon all interested parties, with the Commission for period five days: 
Provided, however, That all petitions, motions. other matters involving 
parties residing the states set out Rule 100.11 residing bevond the 
continental limits the United States shall not called, considered, 
determined the absence consent all parties until the expiration 
seven days. 


(3) During the time above, any party interest shall have 
the right file opposition thereto and heard the day designated 
for hearing the motion, petition, other matter against which the op- 
position directed. Such opposition shall show actual service not 
less than two full days the petitioner moving party. 


(4) Where ruling any petition, motion, other matter 
adverse interested party, said interested party shall deemed 
have excepted thereto, may except thereto, and when the matter comes 


for the hearing the evidence, shall state into the record such hearing 
that reserves exception the ruling made the presiding officer 


the Motions Docket and request that such exception noted and 


carried forward the record. the event such interested party fails 


note his exception taken the time ruling was made the presiding 


officer the Motions Docket, such excention shall considered waived. 
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After careful consideration the Association the opinion that 
the establishment Motion Docket function the manner indi- 
cated and presided over Commissioner most desirable. 
believed that the procedure provided for orderly, the best 
interest good administration, and will permit the more expeditious 
and proper disposition procedural matters. 


Rute 106.2 


The Commission may upon petition any person upon its own 
motion hold such informal hearings may deem necessary from time 


time connection with the investigation ‘any matter which has 
power investigate the law, for the purpose obtaining in- 
formation necessary helpful the determination its policies, the 
carrying out its duties, the formulation amendment its Rules 
and Regulations. The procedure followed any such hearing shall 
specified the Commission its notice. For such purposes may 


summon witnesses and require the production testimony formal 


hearings but the procedure followed shall informal and such 


the opinion the Commission will best serve the purposes such 


hearing. 


The proceedings contemplated this paragraph seem gen- 
erally legislative character. The Association feels that the use 
the word “informal” somewhat inept when related such 
hearings. therefore, suggests that the word “informal” stricken 
and that the procedure followed any particular hearing 
specified the Commission the time the hearing called. 

The last sentence recommended stricken since would 
hardly seem proper issue compulsory processes for informal 
conference. 


Rute 106.4 


fixing dates for hearings, the Commission order will, far 
practicable, endeavor fix the same date for hearings all related 
matters which involve the same applicant, arise out the same com- 
plaint cause; and for hearings all applications which reason 
the privileges, terms, conditions requested present conflicting claims 
the same nature, excepting, however, applications filed after any such 
prior application has been designated for hearing will not consolidated. 
All consolidations hearings shall order the Commission. 


The Association recommends that hearings shall not consoli- 
dated unless the subsequent application filed prior the designa- 
tion for hearing the original application. Under the existing 
practice some consolidations are made after case has been prepared 
for trial. The effect has been disturb and complicate orderly pro- 
cedure. 


Rute 106.5 


Continuance respect any proceeding hearing pending before 


the Commission and extensions time for filing documents, instruments, 


pleadings may granted for good cause shown, except where the time 


for continuances extensions time shall made writing the 


form verified petition which shall set forth reasons therefor and the 


additional time required, and shall show service upon all parties record. 


Such petition shall indicate therein diligence the part the petitioner, 
and shall made time and such manner avoid unnecessary 


hardship expense the parties the proceeding, and shall all re- 


spects comply with these rules and 


The Association suggests the substitution Rule 107.1 lieu 
the above provision. 


Rute 106.9. 


Copies official reports, orders, decisions any governmental 


department agency, far material and relevant, shall ad- 


missible evidence without further authentication than certificate from 


the proper custodian any such record, order, decision, the effect 


that the same what purports be, and that the copy question 


true copy thereof. 


official record, report, order, decision, entries when 
admissible for any purpose, may evidenced official publication 
thereof copy attested the officer having the legal custody the 
record, his deputy, and accompanied with certificate that such 
officer has the custody. the office which the record kept within 
the United States within territory insular possession subject the 


A 
for filing the same limited statute: Provided, however, That requests 
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dominion the United States, the certificate may made the judge 
court record the district political subdivision which the record 
kept, authenticated the seal the court, may made any 
public officer having seal office and having official duties the district 
political subdivision which the records kept, authenticated the 
seal his office. the office which the record kept foreign 
state country, the certificate may made secretary embassy 
legation, consul general, consul, vice consul, consular agent 
any officer the service the United States stationed the 
foreign state country which the record kept, and authenticated 
the seal his office. 


written statement signed officer having the custody 
official record his deputy that after diligent search record 
entry specific tenor found exist the records his office, ac- 
companied certificate above provided, admissible evidence that 
the his office contain such record entry. 


This rule does not prevent the proof official records entry 
lack entry therein any method authorized any applicable statute 
the rules evidence common law. 


The foregoing rule, with minor changes, Rule the Fed- 
eral Rules and covers the subject the introduction official docu- 
ments, etc., evidence. The Association urges the adoption such 
rules evidence conform nearly possible the procedure 
the Federal Courts. 


Rute 106.13 


any stage hearing proceeding, the presiding commissioner 


examiner Commission may call for further evidence upon any issue, and 


may require such evidence presented any party the proceeding. 


The Association feels that any absolute requirement furnish 
further evidence during proceeding should the subject 
order the Commission. seems clear that the usual hearing 
other proceeding the duty each party thereto furnish such 
evidence believes necessary desirable prove his case 
contentions. absolute requirement upon any party furnish 
evidence which might believe immaterial otherwise inadmissible 
undesirable under the particular circumstances involved seems suf- 
ficiently serious justify the action the Commission. 


Rute 106.14 


Before the close hearing, the presiding commissioner examiner 
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may, the request party upon his own motion, require that party 


furnish additional documentary evidence supplementary the existing 
record, within stated period time. The record such proceeding 
will held open until the expiration such fixed time, and such ad- 


ditional documentary evidence will made part thereof. 


The Association recommends the deletion proposed Rule 106.14. 
the opinion that the practice holding records open for the 
submission evidence after the close the public hearing unwise 
and unnecessary. believes that party should have his case pre- 
pared the time hearing with respect the issues involved and 
that record should not kept open order that deficient pre- 
sentation might corrected. 


Where hardship would result, the person conducting the hear- 
ing may his discretion grant adjournment permit the sub- 
mission additional evidence without the necessity for specific Rule. 


Rute 106.15 


subpoenas requiring the production any books, papers, schedules 
charges, contracts, agreements, and documents relating any matter 


under investigation hearing may signed and issued follows: 


(1) Hearings before the Commission banc: any commissioner. 


(2) before examiner: 
(a) any commissioner. 
(b) When examiner has been designated hear case, 
may sign and issue subpoenas that case. 


(c) the chief examiner the assistant chief examiner. 


cases arising during any hearing, subpoenas requiring the attend- 
ance and testimony witnesses, and subpoenas requiring the production 
any books, papers, schediles charges, contracts agreements and 
documents relating any matter under investigation hearing shall 
authorized and signed the presiding Commissioner Examiner cases 
arising prior hearing such subpoena shall authorized and 
the Commissioner presiding the Motion Docket. 


Subpoenas requiring the attendance and testimony witnesses, and 


The Association has revised the proposed rule authorize the 
issuance subpoenas prior hearing the Motion Docket Com- 
missioner, that there any opposition the issuance sub- 
poena the matter may determined formally and expeditiously 
are motions and other pleadings. Where the subpoena requested 
the course hearing may issued the presiding official. 


Rute 106.16 


Unless directed the Commission upon its own motion, subpoenas will 
issued only upon request writing. Applications Requests for sub- 


poenas compel witnesses produce documentary evvidence must 
verified, and must specify with particularity the books, papers, docu- 
ments desired, and the facts expected proved thereby. 


slight change terminology suggested substitution 
“requests” for “applications.” 


Rute 106.17 


Witnesses who are summoned subpoenaed and respond thereto are 


entitled the same fees are paid for like service the courts the 
United States, such fees paid the party whose instance the 
testimony taken the time the subpoena served. 


The suggested addition self-explanatory. 


Rute 106.19 


The Commission Commissioner presiding the Motion Docket will 


either its the Commission’s own initiative, formal motion 


party proceeding, issue order take deposition. formal 


motion, said motion shall filed with the Commission twenty days 


before the proposed date for taking the deposition and shall set forth 
the name and address the witnesses, the matters and facts concerning 
which expected each witness will testify, the place where, the time 
when, the officer before whom, and the cause reason why such deposition 
should taken. Such motion shall subscribed and sworn the 


party his attorney provided Rule 105.32B, and shall accom- 


panied proof service and the proposed order sufficient num- 
ber copies served all parties. said order allowed the 
presiding Commissioner, the Secretary shall mail copy thereof all 
parties the proceeding least ten days prior the date fixed for the 
taking testimony. 
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The changes suggested are primarily for purposes clarification 
and make the subscription conform the requirement for other 
pleadings. 


Rute 106.20 

The order issued the Commission Commissioner presiding the 
Motion Docket requiring the taking deposition shall state 
the name and address the each witness, the matters and facts concerning 
which expected the such witness will testify, the place where, the time 


when, and the designated officer before whom the witness testify 
provided Section the Act and Rule the Federal Rules 
Civil Procedure. 


The changes here suggested are primarily for clarification the 
rule proposed the Rules Committee. 


Rute 106.21 

witness whose testimony taken deposition shall sworn 
shall affirm before any question put him. Each question pro- 
pounded shall recorded, and the answer shall taken down the 
words the witness. 

The testimony shall reduced writing the officer, under 
his direction, after which the deposition shall subscribed the witness 
and certified the usual manner the officer. 

Objections the form question and answer shall made before 
the officer taking the deposition, and not made, shall deemed 
waived: Provided, however, That representative the Commission 
present the taking the deposition any such deposition 


shall received evidence the hearing when offered, subject such 


legal objection the Commission may proper. 


(a) The officer before whom the deposition taken shall put 
the witness oath and shall personally, some one acting under his 
direction and his presence, record the testimony the witness. The 
testimony shall taken stenographically and transcribed unless the parties 
agree otherwise. All objections made the time the examination 
the qualifications the officer taking the deposition, the manner 
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taking it, the evidence presented, the conduct any party, 
and any other objection the proceedings, shall noted the officer 
upon the deposition. objected shall taken subject the 
objections. lieu participating the oral examination, parties served 
with notice taking deposition may transmit written interrogatories 
the officer, who shall propound them the witness and record the answers 
verbatim. 

(b) When the testimony fully transcribed the deposition each 
witness shall submitted him for examination and shall read 
him. Any changes form substance which the witness desires 
make shall entered upon the deposition the officer with statement 
the reasons given the witness for making them. The deposition shall 
then signed the witness, unless the parties stipulation waive the 
signing the witness ill cannot found refuses sign. the 
deposition not signed the witness, the officer shall sign and state 
the record the fact the waiver the illness absence the 
witness the fact the refusal sign together with the reason, any, 
given therefor; and the deposition may then used fully though 
signed, unless motion suppress the Commission holds that the 
reasons given for the refusal sign require rejection the deposition 
whole part. 

(c) The officer shall certify the completed deposition(s) that the 
witness(es) was (were) duly sworn him and that the deposition(s) 
(are) true record the testimony given the witness(es) and that 
said officer not counsel atiorney either the parties, nor in- 
terested the event the proceeding investigation. 


The Association suggests the above substitution based Fed- 
eral Rule lieu the present provisions. 


106.23 


The original deposition and one copy thereof, and the original and 
one copy all exhibits, shall forwarded said officer under his seal 
the Secretary the Commission. 


All depositions shall filed with the Commission not later than five 
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ten days before the date the hearing which they are offered 
evidence, and Rule 100.11 shall not apply anywise serve extend 
this time. 


The Association recommends that depositions filed with the 
Commission least ten days prior hearing rather than five days, 
afford parties more time examine the depositions, and, 
necessary, move suppress them before the Motion Commissioner. 


106.24 


the event testimony taken before less than quorum the 
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Commission, except those cases that have been assigned Com- 


missioner for final action, the testimony duly transcribed shall reported 


the Commission, together with written report upon such hearing con- 


taining statement facts, conclusions fact and law, and recommenda- 


tion for decision made thereon; and report any ruling made 


the proceeding upon any interlocutory petition, motion, other matter 


which exception noted the record the hearing. 


the event testimony taken before less than quorum 
the Commission, Board, Examiner, the Commission will 


direct specific order reference. all such cases, the person 
persons conducting the hearing shall responsible the 
for the following documents information: 

(1) transcript containing all testimony taken, exhibits offered, and 
proceedings had the hearing 


(2) the Commission, setting out detail and with par- 
ticularity all basic evidentiary facts developed the evidence, together 
with appropriate citations the transcript record exhibits relied on; 


(3) report any ruling made the proceeding upon any inter- 
locutory petition, motion, other matter which exception was duly 
noted the record the hearing; and 

(4) Conclusions fact and law without recommendation the 
ultimate disposition the case unless otherwise directed the Commis- 
sion its order reference. Any brief, memorandum, draft report 
suggestions findings fact conclusions law given by, re- 
ceived from, any party attorney, shall made part the record and 
filed with the Commission together with the documents and information 
heretofore referred to. 


its consideration the foregoing Rule the Executive Com- 
mittee was not unanimous the subjects which should incor- 
porated subdivision (4) thereof. minority felt that person 
persons conducting the hearing should limited the matters 
enumerated the first three subdivisions, plus conclusions fact 
unless otherwise directed the Commission. Another minority felt 
that such person persons should have power report not only 
conclusions fact and law, but also recommendation the ulti- 
mate disposition the case, unless otherwise directed the Com- 
mission its order reference. third minority favored the rule 
above phrased. There being majority for any the three 
points view, majority did agree recommend the third view. 
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The Association desires record its views with respect cer- 
tain practices which have grown connection with Examiners’ 
Reports and which require comment rather than changes 
the language the rule. the understanding the Association 
that the customary procedure within the Commission dealing with 
applications, petitions other requests addressed the Commission 
which will not granted without hearing follows: 


public hearing held before Examiner which hearing 
not only the parties but the Commission’s Law Department and 
Engineering Department, and sometimes its Accounting Department, 
are represented. Ordinarily, the Commission’s engineer testifies, his 
direct examination being conducted the Commission’s attorney; 
the Accounting Department represented hearing, testimony 
its representative handled similar manner. the con- 
clusion the public hearing, the record closed and upon this record 
report prepared the Examiner which released the public 
and the parties. this report the parties file exceptions and oral 
argument, when requested, addressed the Examiner’s Report 
and the exceptions filed thereto. 


Between the date the Examiner’s Report and the Commission’s 
ultimate decision, there are, however, certain reports which are made 
the Commission its department heads, none which part 
the record and none which available the parties. the 
present time, these include: (a) report the Commission’s En- 
gineering Department containing comments the engineering ques- 
tions, any, presented the case and such questions are pre- 
sented, statement that effect; (b) report the Commission’s 
Law Department which similar substance questions law 
which may may not appear; (c) report the Commission’s Ac- 
counting Department similar substance that the Engineering 
and Law Departments. 


heretofore indicated, our understanding that such reports 
from the Engineering Department and from the Law Department are 
required and submitted all cases; that reports the Accounting 
Department are submitted only such cases the judgment 
the Commission involve accounting questions. our further un- 
derstanding that under practice now discontinued but formerly 
use, that the Examiner’s Department the particular Examiner who 
heard the case was likewise called upon submit and did submit 
the Commission, either writing person, both, report upon 
those questions fact dealt with any exceptions filed the report. 


That any such procedure patently improper demonstrated 
the case Morgan vs. Wallace, 304 essential the 
orderly conduct the Commission’s business that each Examiner’s 
Report should reflect the views and opinions the various depart- 
ments within the Commission when such Report released the 
public and the parties. Otherwise, there can neither fair treat- 
ment the parties, satisfactory Exceptions the Examiner’s Report 
satisfactory Oral Arguments before the Commission. The Asso- 
ciation therefore urges: 


(a) That such legal, engineering and other comments the sev- 
eral departments within the Commission may see fit make upon 
any case which the subject hearing incorporated part 
the public record the time the public hearing. 


(b) That any case where such course would involve the 
public disclosure matters prejudicial the national defense 
which would involve any other legitimate reason for secrecy, the 
Examiner’s Report not released the public the parties 
until has been submitted and has the approval all the Com- 
mission’s departments personnel who have any interest the 
subject matter. 


certain instances (for example, among others, transfer cases 
under Section 310 the Act where there conflict interest be- 
tween the parties) the Association the opinion that might aid 
the Commission have representative the Commission’s Law 
Department participate the Oral Argument and when there 
difference opinion between the views the Law Department and 
those expressed the Examiner his Report. However, con- 
siders this largely matter internal operation the Com- 
mission and therefore, makes recommendation with respect it. 

further the desire the Association that the views herein 
expressed before the Commission when considers Rule 106.24 


and that they considered the Commission whatever the form 
Rule 106.24 may finally adopted. 


Rute 106.25 


copy such report shall mailed the Secretary each party 
participating the hearing, and such party shall have the right file 
exceptions thereto any time within period fifteen days from the 
mailing such report. 


Exceptions such report shall point out with particularity the alleged 
error said report and shall contain specific reference the page the 
transcript hearing, exhibit, which exception directed. 


Fifteen copies such exceptions, accompanied affidavit stating 


that copy thereof has been mailed to, served upon, each party par- 


ticipating the hearing, shall filed with the Commission. 


Fifteen copies such exceptions shall filed with the Commission 
and copy served upon each party participating the hearing pro- 
vided Rule 105.33(a). 


The Association suggests change the first and second para- 
graphs this rule proposed. The third paragraph has been re- 
written provide for uniform practice making service. 


Rute 106.26 


the event that case heard before commissioner exami- 
ner, the Commission shall hear oral argument upon petition any party, 
and may permit the filing briefs. Such party shall request oral argu- 
ment the time the filing exceptions, or, exceptions are filed, 
within the time allowed for the filing exceptions. Conditional requests 
for oral argument will not permitted. the event that testimony 
taken before the Commission, may followed oral argument 
the parties, the filing briefs, both, the discretion the Com- 
mission, and the case shall thereafter decided the basis the testi- 
mony heard and proceedings had. 


Any party desiring make oral argument file brief both 
opposition exceptions filed oral argument requested another 
shall make his request for such oral argument permission file brief 
both writing, but not later than five days after receipt such ex- 
ceptions request for oral argument such party. Such request shall 
show affidavit that copy thereof has been served upon, mailed to, 


service provided Rule 105.33(a) upon every other party who par- 
ticipated the hearing. party failing make such request shall not 
permitted make oral argument file brief. 


Unless otherwise ordered the Commission, not less than ten days’ 
notice all parties who participated the hearing shall given any 
case where time for oral argument set. 


The suggested modifications are intended provide more or- 
derly and fair procedure for the filing briefs and prevent the 
filing briefs the last moment prior oral argument used 
basis for and addition oral argument, without leave from 
the Commission and without due notice other interested parties. 
the request make oral argument file brief not filed 
due time party should not permitted participate since such 


participation works the disadvantage other parties the prepara- 
tion their arguments briefs. 


106.27 


Whenever the filing any brief connection with hearing 
allowed, fifteen copies thereof shall filed with the Commission. 


party filing opening brief shall file the same within twenty days 
from the date which hearing and testimony concluded. Answer briefs 
shall filed within ten days from the date upon which the opening brief 
was due. Only party who files opening brief may file reply the 
brief opposing party. Such reply shall filed within ten days from 
the expiration time for filing said opening the brief the opposing party. 


For good cause commissioner examiner before whom any 
hearing being held may, prior the conclusion such hearing, his 
own motion that any party, add reduce the time hereinabove 
provided for the filing briefs. 


prior the date fixed for the filing any brief, the party filing 
the same shall serve least one copy thereof provided Rule 105.33(a) 
upon mail every other party the proceeding, least one copy 


thereof, and brief will accepted considered the Commission 


unless accompanied affidavit showing this requirement has been met. 


The only suggested modifications concern the service copies 
upon other parties, the due date for answer and reply briefs, and the 
changes made conform with other provisions relating service. 
Rute 106.28 


The provisions these rules far applicable shall apply 


petitions for rehearing under Section 405 the Act. 


Any party whose interests are aggrieved adversely affected any 
decision, order, requirement the Commission may file petition for 
rehearing thereof provided Section 405 the Act and within the time 
limited thereby. Such petition for rehearing may request (1) reopening 
the proceeding for the purpose taking additional testimony, (2) reargu- 
ment the case before the Commission, (3) reconsideration the case 
the Commission. Each such petition shall state with particularity 
which respect the decision, order, requirement unjust 
wherein the Commission overlooked did not consider some material 
question law fact which considered, would have changed its decision, 
order, requirement. The matters errors must specified briefly 
with record citations. new additional material evidence has been 
discovered which petitioner after due diligence could not have known 


the time the hearing, such matters must fully stated and verified. 
The Commission, quorum thereof, shall grant deny otherwise 
act upon every petition for rehearing, and oppositions thereto. 

Each petition for rehearing filed with the Commission shall sub- 
scribed provided Rule 105.32B and served upon all parties participat- 
ing the hearing the manner provided Rule 105.33(a). 

Within days after filing any such petition adverse party may 
file and serve opposition thereto. case such petition for rehearing 
denied, second petition will not entertained. case such petition 
for rehearing granted, either for the taking new testimony for 
reargument, the case shall placed upon special calendar and shall 
given precedence over other cases. 

Where any such decision, order, requirement operates compel 
person refrain from doing any act, the filing petition for 
rehearing such case shall not operate supersedeas the absence 
special order the Commission. any proceeding upon applica- 
tion granted under Title III the Act, the instrument authorization 
applied for shall not issued until expiration the time allowed for filing 
petition for rehearing, such filed, until final action 


This provision entirely new and intended meet the several 
situations which may arise after application has been either granted 
denied the Commission. the present time the rules not 
state what relief may requested petition for rehearing and 
anomalous situation arises where petitioner form requests re- 
hearing while actually desiring reargument reconsideration. The 
provision for petitions for rehearing should broad enough in- 
clude requests for any the kinds relief indicated. There should 
also provision made for filing opposition such petitions and 
the time within which they may filed. Other provisions the 
rules are not applicable and the Association recommends the adoption 
specific rule covering all steps necessary and essential the filing 
petition for rehearing since the importance such petitions 
recognized the Communications Act well recent decisions 
the United States Court Appeals for the District Columbia. 


AMENDMENTS RULES PRACTICE 


Rule 107.1 


When these rules notice given thereunder order the 
time, the Commission (or the Commissioner charge the Motion 
Docket) for cause shown may, any time its discretion (1) with 
without motion notice, order the period enlarged application therefor 
made before the expiration the period originally prescribed 
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extended previous order (2) upon motion permit the act 
done after the expiration the specified period where the failure act 
was the result excusable neglect. 

The Commission may the same manner and pursuant the same 
procedure waive any other procedural requirement not affecting the merits 
pending controversy when, addition the requirements above set 
forth, shall clearly appear that such waiver will not affect any sub- 
stantial right any party the proceeding which the order made. 


indicated footnote the general waiver rule has been sug- 
gested lieu individual provisos. 


Rute 107.1 
Rule 107.2 


These rules may suspended, revoked, modified, amended, sup- 


plemented, whole part, any time, the Commission. 


These rules shall become effective January 1939, and shall remain 
effect until revoked, modified, amended, supplemented further 
order the Commission. 


addition the foregoing specific comments the Association 
that the rules should rearranged. Several the sections could con- 
solidated and the rules regrouped within the sections their three natural 
divisions, namely, (rules applicable both common carrier and 
broadcast matters), “Common Carrier” and “Broadcast”. 


The sections can consolidated the following manner: 


NEW CLASSIFICATION OLD SECTIONS 


100. Administration, Practi- Administration, Meetings, Etc. (100.) 
tioners, Parties, Personal Appearances 
Parties (102.) 


101. Applications Applications (103.) 

102. Pleadings Pleadings and Action Thereon (105.) 
103. Hearings Hearings (106.) 


104. Miscellaneous Amendments Rules (107.) 


carrying out the regrouping the rules within the sections 
suggested, believed that use the symbols 101., 102., 103., etc., for 


General rules: 201., 202., 203., for Common Carrier rules; and 301., 
302., 303., etc., for Broadcast rules, the classification which each rule 


belongs will readily For example, under the present arrange- 
ment those rules contained the section “Pleadings and Action There- 
on” are follows: 


105.1 
Common Carrier Carrier rules 
105.18 


105.19 
rules 


105.20 
105.21 Common Carrier rule 


105.22 General rule 
105.23 Broadcast rule 
105.24 


Common Carrier rules 
105.26 
105.27 
rules 
105.29 
105.30 
General rules 
105.34 
regrouping the rules the following manner, they become more 
accessible 


102.1 
General rules 
102.8 


202.1 
Common Carrier rules 


202.23 


302.1 
Broadcast rules 
302.10 


Adoption this plan would attorney interested solely 
Broadcast matters confine his examination the rules governing Ap- 
plications those rules numbered 301. Reference the General provi- 
sions governing broadcast applications could promptly found noting 
only those rules numbered 101. the same manner, for Pleading, first 
would examine those rules numbered 302. and then consult 102. for the 
general rules. 


FEDERAL COMMUNICATIONS BAR ASSOCIATION 


HENNESSEY, JR., 
Secretary. 
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